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Court of Appeals of the District of | Columbia 


No. 5444. I 

i 

Durham Life Insurance Company (Stati0n WPTF), 

Appellant, | 

vs. ! 

Federal Radio Commission. 


1 In the Court of Appeals of the District of Columbia. 

No. 5444. I 

Durham Life Insurance Company (Static|n WPTF), 

vs. 

Federal Radio Commission. | 

i 

Notice of Appeal to the Court of^ Appeals the District 

of Columbia. 

Durham Life Insurance Company, a North! Carolina cor¬ 
poration, hereby appeals from a decision Of the Federal 
Radio Commission rendered June 24, 1931, |effective that 
date, denying appellant’s application for modification of 
license (erroneously described in the proceedings before 
the Commission as an application for constri^ction permit) 
for increase of power from 1 kw. to 5 kw. afid changes in 
transmitter description and location incidental thereto. 

Reasons for Appeal. \ 

I 

1. The decision of the Commission is not I supported by 

any evidence whatsoever. | 

2. The Commission’s decision was contrary to public in¬ 
terest, convenience and/or necessity. 

1—5444a 
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3. The decision of the Commission was arbitrary and ca¬ 
pricious. 

4. The undisputed evidence showed that public interest, 
convenience and/or necessity would be served by granting 
the application, whereby it became the duty of the Com¬ 
mission to grant the application. 

5. The findings of fact contained in the Examiner’s Ke- 
port filed with respect to appellant’s application showed 
that public interest, convenience and/or necessity would be 
served by granting the application, whereby it became the 
duty of the Commission to grant the application. 

6. The findings of fact contained in the Commission’s de¬ 
cision with respect to appellant’s application showed that 
public interest, convenience and/or necessity would be 

served by granting the application, whereby it be- 
2 came the duty of the Commission to grant the ap¬ 
plication. 

7. The Commission erred in holding that public interest, 
convenience and/or necessity would not be served by grant¬ 
ing the application. 

8. The Commission erred in holding that granting the 
application would violate Section 9 of the Kadio Act of 
1927, as amended by Section 5 of the Act approved March 
28, 1928 (known and hereinafter referred to as the Davis 
Amendment), whereas there is nothing in said section prop¬ 
erly construed which prevents the granting of the appli¬ 
cation. 

9. The Commission erred in holding that the Third Zone 
now enjoys more than its share of broadcasting facilities, 
whereas under a proper construction of the Davis Amend¬ 
ment the Third Zone does not enjoy more than its share of 
such facilities and would not have more than its share if 
the application were granted. 

10. The Commission erred in holding that if the applica¬ 
tion were granted the State of North Carolina would be 
assigned more than its share of broadcasting facilities, 
whereas under a proper construction of the Davis Amend¬ 
ment the State of North Carolina would not only not be 
assigned more than its share but would still have less than 
its share if the application were granted. 

11. The Commission’s General Order 102, and par¬ 
ticularly those provisions thereof which are relied upon 
by the Commission to deny the application, is contrary to 
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public interest, convenience and/or necessity and is invalid 
in that, among other things, it requires and leads to a de¬ 
plorable and unnecessary waste and non-use |of a substan¬ 
tial portion of the limited total of broadcasting facilities, 
and deprives the public (in this case the public of the State 
of North Carolina and particularly a large population in 
the vicinity of the city of Raleigh) of the benefit of the 
use of such facilities; said order is not required by, but 
on tlie contrary is inconsistent with, the provisions of the 
Davis Amendment and rests upon an erroneous construc¬ 
tion by the Commission of said Davisj Amendment. 
3 12. General Order 92 and particularly the pro¬ 

visions relied upon by the Commissiofi to deny the 
application is contrary to public interest,! convenience 
and/or necessity and is invalid in that among other things 
it requires and leads to a deplorable ancj unnecessary 
waste and non-use of a substantial portion bf the limited 
total of broadcasting facilities, which facilities may be 
used without interference, detriment, or ipjury to any 
other licensee or to any other person whatsoever, and de¬ 
prives the public (in this case the public of the State of 
North Carolina and particularly a large population in the 
vicinity of the city of Raleigh) of the bene^t of the use 
of such facilities; said order is not required by, but on 
the contrary is inconsistent with the provisions of the 
Davis Amendment and rests upon an erroneous construc¬ 
tion bv the Commission of said Davis Amendment. 

13. If said Davis Amendment authorizes or requires said 
provisions of General Order 102 and/or of General Order 
92 and/or permits or requires the denial of appellant’s 
application then it is unconstitutional and invalid in that (a) 
it is an arbitrary, unreasonable and destructive burden on 
interstate commerce, not within the power of Congress to 
regulate interstate and foreign commerce, and not even 
remotely necessary or reasonably incidental ito the accom¬ 
plishment of any purpose which Congress ^ay constitu¬ 
tionally attempt to serve; (b) it is in violatioh of the Fifth 
Amendment to the Constitution in that it permits or re¬ 
quires the Commission to deprive the applicant of liberty 
and/or property without due process of law; and (o) it 
permits or requires the Commission to take from applicant 
its private property without just compensation and with¬ 
out said taking being for any public use or purpose. 


I 
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14. The Commission has bv its own actions since the 
adoption of General Orders 102 and 92 in effect repealed 
said provisions of said orders which in its decision it re¬ 
lies on for the denial of appellant’s application, in that 
it has from time to time, since said adoption, granted ap¬ 
plications and taken other actions inconsistent with said 
provisions; and if said provisions have not been thereby 

repealed the Commission, in denying appellant’s 

4 application has acted so arbitrarily and capri¬ 
ciously, and has so discriminated against appellant 

as to amount to a deprivation of appellant’s liberty and/or 
property without due process of law. 

15. The Commission has since its order of June 25, 1930, 
fixing 400 units as the maximum number of units for the 
United States to be equally divided among the zones, re¬ 
pealed said order by the granting of applications adding 
substantially to the number of units in use in the United 
States, although the total was already in excess of 400, 
and in particular in adding to the units in use in the Third, 
Fourth and Fifth Zones, although each of said zones 
already had more than its supposed quota of 80 units. 
Whereby the actual quota of the Third Zone even under 
rigid interpretation of the Davis Amendment is largely in 
excess of 80 units, and the quota of the State of North 
Carolina is largely in excess of the total of 8.83 units 
claimed to be the total by the Commission. 

Wherefore appellant prays that this honorable court set 
aside and reverse the decision of the Federal Radio Com¬ 
mission hereinabove complained of and enter judgment re¬ 
quiring the Federal Radio Commission to grant appellant’s 
application, together with such other order in the premises 
as to the court it seems just. 

DURHAM LIFE INSURANCE COMPANY, 
By LOUIS G. CALDWELL, 

Its Attorney, 

5 Verification. 

District of Columbia, ss : 

Arthur W. Scharfeld being first duly sworn deposes and 
says that he is the agent of appellant, Durham Life Insur¬ 
ance Company, and is duly authorized in this behalf; that 
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he has read the foregoing notice of appeal! and reasons 
therefor; that the matters and things therein! set forth are 
true. 


AETHUR W. SCHARFELD. 


Subscribed and sworn to before me this 10' 
1931. ! 


day of July, 


[Seal of Jeannette V. Burrell, Notary Public, District 

of Columbia.] I 

JEANNETTE V. BURRELL, 

Notary PyhliCy D, C. 

i 

My commission expires Nov. 17, 1933. i 

j 

Notice to Federal Radio Commission, 


Please take notice that the foregoing notice of appeal and 
reasons therefor will be filed forthwith by Durham Life 
Insurance Company in the Court of Appeals 6f the District 
of Columbia. ! 

LOUIS G. CALDWELL, 
Attorney for Durham Life Insurance Co, 


Acknowledgment of Service, \ 

Service of a true copy of the foregoing notice of appeal 
and statement of reasons therefor is acknowledged this — 
day of Julv, 1931. 

FEDERAL RADIO COMMISSION, 

By JAMBS W. BALDWIN.; 

1 

6 [Endorsed:] No. —. In the Court of Appeals of 

the District of Columbia. Durham Life Insurance 
Company (Station WPTF) vs. Federal Radio Commission. 
Notice of Appeal to the Court of Appeals of the District of 
Columbia. Kirkland, Fleming, Green & I Martin, 914 
National Press Building, Washington, D. C. Louis G. Cald¬ 
well, Resident Partner. Court of Appeals, District of 
Columbia. Filed Jul. 11, 1931. Henry W. Hodges, Clerk. 
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7 In the Court of Appeals of the District of Columbia. 

No. 5444. 

Durham Life Insurance Company (Station WPTF) 


V. 

Federal Radio Commission. 

Federal Radio Commission’s Statement Listing Interested 

Parties. 

In compliance with the provisions of Section 16 of the 
Radio Act of 1927, as amended by Public Law No. 494, ap¬ 
proved July 1, 1930, the Federal Radio Commission lists 
herewith all persons, firms or corporations to whom it has 
mailed or otherwise delivered a copy of the Notice of Ap¬ 
peal filed in the above entitled cause. 

Call letters Licensees 

KFEQ Scroggin and Company Bank, St. Joseph, Mo. 
KPO Hale Bros. Stores (Inc.) and the Chronicle Pub¬ 
lishing Co., San Francisco, Calif. 

FEDERAL RADIO COMMISSION, 
Bv JAMES W. BALDWIN, 

Secretary. 

8 [Endorsed:] No. 5444. In the Court of Appeals 

of the District of Columbia. Durham Life Insurance 
Company (Station WPTF), Appellant, v. Federal Radio 
Commission. Statement Listing Interested Parties. Fed¬ 
eral Radio Commission. Court of Appeals, District of 
Columbia. Filed Aug. 7, 1931. Henry W. Hodges, Clerk. 
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9 Court of Appeals, District of Columbia.j Filed Aug. 
7,1931. Henry W. Hodges, ClerkJ 

I 

j 

In the Court of Appeals of the District of | Columbia. 

No. 5444. 

Durham Life Insurance Company (StatioIn WPTF) 

i 

V. I 

j 

Federal Eadio Commission. 


Statement in Writing of the Facts and Grounds for the 
Decision of the Federal Radio Commission ks Fou'nd and 
Given by It, Order of the Federal Radio Co'himission, and 
Record in the Matter of the Application of Durham Life 
Insurance Company {Station WPTF) for Construction 
Permit. I 


Comes now the Federal Eadio Commissioii pursuant to 
Section 16 of the Eadio Act of 1927, as amended by Public 
Law No. 494, approved July 1,1930, and files this, its state¬ 
ment in writing of the facts and grounds for its decision 
as found and given by it, and its order in the matter of the 
application of Durham Life Insurance Company (Station 
WPTF) for construction permit and also Ithe originals 
and/or certified copies of all papers and pvidence pre¬ 
sented to it on the hearing of said application^ 

FEDEEAL EADIO COMMISSION, 
By JAMES W. BALDWIN, | 

JAMES W. BALDWIN, | 

Secretary. 

10 In the Court of Appeals of the District of Columbia. 

i 

No. 5444. I 

i _ 

Durham Life Insurance Company (Station WPTF) 


V. 


Federal Eadio Commission, i 

I 

Index to Record. \ 

I 

1. Application of Durham Life Insurance (pompany (Sta¬ 
tion WPTF) for construction permit dated July 3, 1930. 
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2. Notice to Durham Life Insurance Company (Station 
WPTF) of designation of application for hearing. 

3. Appearance of applicant and statement of facts to be 
proved. 

4. Transcript of testimony on hearing of application be¬ 
fore the Federal Radio Commission February 11, 1931. 

5. Stipulations of counsel. 

6. Commission’s list of applications in broadcast band 
from State of North Carolina as of hearing date (February 
11,1931). 

7. Commission’s list of radio broadcasting stations of 
the United States. 

8. Commission’s General Order No. 93. 

9. Commission’s General Order No. 92 and explanatory 
statement. 

10. Commission’s General Order No. 102 and explanatory 
statement. 

11. Excerpt from Commission minute No. 235 dated June 
25, 1930. 

12. Commission’s order adopting preliminary 1930 cen¬ 
sus figures as quota basis. 

13. Examiner’s report No. 115. 

14. Exceptions to examiner’s report No. 115 and request 
for oral argument. 

15. Commission’s statement of facts, grounds for de¬ 
cision, and order. 

16. Certificate of James W. Baldwin, Secretary of Fed¬ 
eral Radio Commission. 

11 Radio Service Atlanta, Ga., Received Jul. 7, 1930. 

Radio Service Atlanta, Ga., Received Jul. 10, 1930. 

Radio Service Atlanta, Ga., Received Jul. 18, 1930. 

Radio Service Atlanta, Ga., Received Jul. 22, 1930. 

Radio Service Atlanta, Ga., Received Jul. 24, 1930. 

Form No. 6a-l. 


Ack. 7-25-30. D. 

File No.: 3-P-B-1553, Official No. —. Call Letters 

WPTF. 
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United States of America; i 

j 

Federal Radio Commission. 

I 

Application for Radio Broadcasting Station Construction 

Permit, 

j 

(Submit in duplicate to District Supervisor bf Radio in 

charge of district in which station is located. Swear to 

one copy.) 

I 

j 

To the Federal Radio Commission: 

1. Name of applicant*: Durham Life Insurance Company. 

2. Post office address: State, North Carolina; City, 
Raleigh; Street and number, 324-330 Fayettevijle St. 

3. Citizenship: American. j 

4. State whether applicant is a corporation, partnership, 
or association. Corporation. 

5. If applicant is a corporation, state {a) Under laws of 
what State it is organized. North Carolina. (&) May 
more than one-fifth of capital stock be voted by aliens or 
their representatives or by a foreign government or repre¬ 
sentative thereof? No. {c) Is any director pr officer an 
alien? If so, state his name and position. No. (d) If 
applicant is a subsidiary, state name and address of parent 
company and under laws of what State or country parent 
company is organized. None, (e) Whether stock is to be 
sold after this permit is issued for purpose of raising 
money to construct and/or operate the proposed station. 

No. ■ 

12 6. State fully the facts showing appli'canUs finan¬ 

cial responsibility with respect to the construction 
and operation of a station such as that described in this 
application. See financial statement attached.; 

7. Is the applicant a representative of an alipn or foreign 

government ? No. | 

8. Has the applicant, since February 23,; 1927, been 

- i 

*lf a corporation, state corporate name; if a partnership, state names of 
all partners and the name under which the partnerehip does business; if an 
unincorporated association, state the name of an executive jjfficer, the oflBce 
held by him, and the name of the association. The same name or names 
should be sigmed in the place provided at the end of application, except that 
in the case of a partnership, the application may be signed in the name of 
the partnership by one of the partners. 


I 
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finally adjudged guilty by any Federal court of unlawfully 
monopolizing, or attempting unlawfully to monopolize, 
radio communication through control of manufacture or 
sale of radio apparatus, exclusive traffic arrangements, or 
any other means, or of unfair methods of competition? No. 

9. State applicant’s relation to station (whether appli¬ 
cant is to be owner or lessee, and, if not, nature of appli¬ 
cant’s interest in use and control of station). Owner. 

10. If applicant is not to be owner of station, who is? 
♦ 

11. Is this application made for (a) Authorization to con¬ 
struct new station? No. (/;) Authorization to change 
present location of transmitter of existing station? Yes. 
If so, why is such change desired? Increasing power from 
1 to 5 KW. (c) Authorization to change maximum power, 
which necessitates installation of new equipment? Yes. 
(1) If so, applicant represents that present power is 1,000 
watts; (2) Authorization is requested to change maximum 
power of transmitter to 5,000 watts, (d) Authorization to 
install new equipment? Yes. If so, state briefly what new 
equipment is to be installed (such as new transmitter, 
motor generator, etc.). Additional power amplifier of 5 
KW. capacity and 10,000 volt 1.5 ampere rectifier. If fre¬ 
quency control apparatus such as crystal control is to be 
installed, a separate application for that purpose must 

be filed. 

13 12. Description of transmitting apparatus pro¬ 

posed to be installed: (a) Make, Western Electric; 
(b) Type, 5 C.; (c) Manufacturer’s serial number, Un- 
k-own as yet; (d) Oscillator: Type of circuit, piezo electric 
crystal; Number of tubes, 1; Plate current (per tube) .06 A; 
Plate voltage, 400; (e) Number of intermediate power 
amplifier stages (if any), 3; (/) Power amplifier, if used 
(last stage): Number of tubes, 2; Normal operating: Plate 
current (per tube), 9 amp.; Plate voltage, 10,000; Manufac¬ 
turer’s rating of tubes: Plate current, 1.5 amperes max.; 
Plate voltage, 10,000; Power output, 10,000 W., peak mod¬ 
ulation; ig) Modulator: Number of tubes, 1; Plate current 
(per tube), .105 A.; Plate voltage, 1,600; Which radio stage 
is modulated? 2nd amplifier; (h) Maximum power output, 
5,000 unmodulated carrier watts; Minimum power output 
for satisfactory operation, 1,000 watts; Normal radiated 
power, 600 meter amperes; Height of antenna (from its 
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ground or counterpoise to highest point of ahtenna), 95 
meters; Antenna current (at base), 14 amperes; estimated; 
(z) Plate power supply source for last stage, ^ phase tube 
rectifier; Eatings (voltage and current), 10,000 V., 1.5 A.; 
What is maximum percentage of modulation? 100%; Mod¬ 
ulation measuring device is Volume Indicator c^ibrated by 
oscillograph in output monitor circuit. 

13. {a) Type of antenna, 7" 6 wire cage. (&|) Height of 
vertical lead, 225. (c) Length of flat top (if aniy), 40. {d) 
Counterpoise, type and dimensions. Buried tadial wire. 
(e) Distance between towers or antenna supports, 450 feet. 
(/) Resistance of antenna system, 25 ohms estimated. 

14. (a) Applicant represents that the attached is an accu¬ 
rate schematic diagram of the fundamental radio and audio 
circuit of the transmitter proposed, including fintenna and 
ground or counterpoise connections, antenna feed system 
and that it indicates type and power of tubes with manufac¬ 
turer’s name. (This should be a blueprint or ihk drawing, 
approximately the size of this application, or; a complete 
schematic diagram of any size applicant has ori file may be 
submitted.) (b) Speech input equipment: Make, Western 
Electric; Type, 8 B; Audio monitoring device. Western 

Electric 560 AW cone speaker. 

14 15. (a) Within how many cycles of assigned fre¬ 
quency 'will frequency of transmitter bei maintained 

continuously? 100. (b) State what apparatusj is included 

as an integral part of the transmitter that 'will automatic¬ 
ally hold frequency within the limits specified in answer to 

15 (a) (such as quartz crystal). Piezo crystal oscillator. 

If crystal is used, state whether or not crystal has auto¬ 
matic temperature control. Yes. If not, why! not? -. 

16. (a) What type of frequency measurement or calibra¬ 

tion apparatus will be used to tune the transmitter or check 
its tuning? Accurately calibrated crystals with operating 
temperature definitely specified and measured by precision 
thermometers located in crystal chambers. I (&) Within 
how many cycles will this apparatus measure the fre¬ 
quency? Plus, minus, 100. (c) What methods! will be used 
to check the calibration of this precision jinstrument? 
Checked and logged every half hour, can be; read to .01 
degree, (d) How often will this instrument be checked? 
See 16 (c). I 

17. (a) Proposed location of transmitter: $tate. North 
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Carolina; County, Wake; City or town, on N. C. Route 
if 10, about one mile east of the village of Cary, and about 

7 miles west of Raleigh, in Cary Township. Latitude: De¬ 
grees, 35; seconds, 45; Longitude: Degrees, 78; minutes, 

-; seconds, 42; (h) Is authorization requested to make 

experimental tests, by means of portable stations, to deter¬ 
mine the most suitable location at which to construct sta¬ 
tion? Yes. 

18. Number of persons residing within various distances 
of proposed location of transmitter: (a) For stations of all 
powers, give number of persons residing within 1 mile: 
50; 2 miles, 250; 3 miles, 500. (b) For all stations of power 
above 1 KW., give in addition to above, the number of per¬ 
sons residing within 5 miles: 2,000; 8 miles, 5,000. 

19. (a) The following radio transmitting stations (by 
call letters) are located w'ithin 1 mile of the proposed loca¬ 
tion of transmitter; None; 2 miles. None; 3 miles. None; 

8 miles. None. (h) The following radio nonbroad- 

(Here follows drawing side folio 15.) 

16 casting (commercial or Government) receiving sta¬ 
tions are located within 1 mile of the proposed loca¬ 
tion of transmitter: None; 2 miles. None; 3 miles. None; 
8 miles. None. 

20. (a) Name and give location of any airports or flying 
fields within 10 miles of proposed location of transmitter. 
None, {b) Give distance from transmitter to each of such 
airports of flying fields. At least 10 miles, (c) Name and 
give distance from transmitter to any established airways 
within 10 miles of proposed location of transmitter. None. 
(d) Give maximum height (in feet) of towers or antenna 
above ground level. 200 feet, (e) Will towers be painted 
and marked with signal lights to conform with Department 
of Commerce, Bureau of Aeronautics, specifications? Yes. 

21. Proposed location of main studio: State, North Caro¬ 

lina; County, Wake; City or town, Raleigh; Street and num¬ 
ber, 324-330 Fayetteville St. Other studios:-. 

22. The frequency, power, hours of operation, and call let¬ 
ters requested for the proposed station are as follows: (a) 

Frequency, 680 kilocycles; (b) Power, 5,000 watts; 

17 (c) Hours of operation (specify days of week and 
hours in each day). Until Sunset time Pacific coast. 
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each and every day of the week, {d) Call letters (to be as¬ 
signed by Secretary of Commerce), WPTF. 

23. Average per cent of time expected to ibe devoted 

weekly to following services: (a) Entertainmentj 49; (b) Ee- 
ligious, 2; {c) Commercial, 44; {d) Educational, p*; (e) Agri¬ 
cultural, 2; (/) Fraternal, 0; {g) -. | 

24. Does applicant expect to obtain program$ from what 

is known as a ‘‘chain^’f Yes. (a) Name of: chain: Na¬ 
tional Broadcasting Company and Watch Towers (&) What 
will be the total hours per week of chain programs (i. e., pro¬ 
grams, both paid or sustaining, which are duplicated by any 
other station) ? 36. j 

25. (a) Is applicant directly or indirectly interested in the 
ownership or control of any other radio stations'? No. {h) 
If so, state call letters and location of such stations. None, 
(c) Has the applicant in the past been directly Or indirectly 
interested in the ownership or control of any | other radio 
stations? No. (<^) If so, state call letters and location of 

such stations. None. I 

18 26. Will applicant sell time? Yes. | (a) If ap¬ 

plicant does not propose to sell time, howi will station 
be supported? - . I 

27. What will be the average number of houi^s per month 
the station will be operated during (a) Each ihonth in the 
summer? 440; {h) Each month in the winter? | 350. 

28. State definite facts why the operation of the station 
will be in the public convenience, interest, or necessity. Only 
station in this locality and only station that cab be heard in 
summer and daytime. Past operation has b^en of high 
standard both as to apparatus and programs, pnly station 
in North Carolina and South Carolina carrying NBC 
programs. 

29. State definitely what service will be rendered by the 
proposed station which is not now available toj the commu¬ 
nity which it expects to serve. Only Station in North and 
South Carolina carrying NBC programs. Located in Capi¬ 
tal of North Carolina; will supply much official|information 
to full State which is not served with 1KW. | 

30. Cost of proposed station: Transmitter^ $50,000.00; 

Studio, $-; Other items (state nature). Moving of Trans¬ 

mitter, new tower and location—$25,000.00. 

31. If the construction permit is granted, the bonstruction 
of the station will be commenced within 90 dayk of the date 
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on which applicant is notified thereof and will be completed 
and ready for operation within 90 days thereafter. 

32. The applicant waives any claim to the use of any par¬ 
ticular frequency or of the ether as against the regulatory 
power of the United States because of the previous use of 
the same, whether by license or otherwise, and requests a 
construction permit in accordance with this application. 

Dated this 3rd day of July, 1930. 

DURHAM LIFE INS. CO., 

By H. K. CARPENTER, 

Mgr, WPTF, 

Applicant. 


19 State of North Carolina, 

County of Wake, ss: 

H. K. Carpenter, being first duly sworn, upon his oath de¬ 
poses and says that he is the (If applicant is not an indi¬ 
vidual, state relation of affiant to applicant) Broadcast¬ 
ing Manager of the above-named applicant, and that the 
facts stated in the foregoing application are true of his own 
knowledge, except as to such statements as are therein 
stated to be on information and belief, and as to such state¬ 
ments he believes them to be true. 

H. K. CARPENTER. 


Subscribed and sworn to before me this 3 day of July, 
1930. 


[seal.] 

My Com. Exp. 1-10-31. 


H. L. PIERCE, 
Notary Public. 


Radio Supervisor's Report. 

Application received July 7, 1930, and returned for cor¬ 
rection. 

Remarks (state any pertinent facts): Application for in¬ 
crease in power and change in location of Broadcasting Sta¬ 
tion WPTF, new equipment being installed to take care of 
increase in power. Forwarded July 22, 1930. 

W. VAN NOSTRAND, 

i Supervisor of Radio. 

department of Commerce. Received Jul. 24,1920. Radio 
Division. 
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20 Notice. \ 

I 

Federal Radio Commission, Wasliington, |D. C. 

File No. 5-P-B-1553. I 

In re Application of Durham Life InsuraxceI Co., Dated 
July 3, 1930. For Construction Permit. I Location: 
Raleigh, N. C. Operating Assignment Specified: Fre¬ 
quency, 680 kc.; Power, 5 KW.; Hours of | Operation: 
Limited Time. * 


To Durham Life Insurance Company, ! 

324-330 Fayetteville St., | 

Raleigh, N. C.: | 

You are hereby notified that the Commission has ex¬ 
amined the above described application and not I being satis¬ 
fied that the public interest, convenience or necessity would 
be served by the granting thereof has designalied the mat¬ 
ter for hearing: | 

(1) The granting of the application would i^esult in the 
assignment of more than the state’s quota of station as¬ 
signments in the State of North Carolina. | 

(2) Other applications for additional station assignments 

within the State of North Carolina are pending before the 
Commission. ~ 

The specific grounds mentioned are not to b^ considered 
as exclusive of other grounds for the action and eventual 
decision of the Commission. 

21 The Commission has fixed a time and! place for a 
hearing on said application on February 11, 1931, 
at the hour of 10 A. M., at the offices of the Commission, 
Washington, D. C., subject to the rules and regulations set 
forth in General Order No. 93. ! 

Your special attention is invited to Subtitle B, Section 7, 
Paragraph (2) of this order, which reads as follows: 

“In order to avail himself of the opportunity |to be heard, 
the applicant shall, within 20 days of the mailing of the 
notice by the Secretary, file with the Commission a written 
appearance consisting of a statement of his ^esire to be 
heard, together with a statement in writing of the facts 
which he expects to prove at such hearing and‘an affidavit 
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showing that a copy of such written statement has been 
served upon or mailed to all other parties notified of the 
hearing. ’ ’ 


Notices of the hearing in this matter are being mailed 
to the following parties under date of January 3, 1931. 

Durham Life Insurance Co. (WPTF), Applicant, 324-330 
Fayetteville St., Ealeigh, N. C. 

Scroggin & Co. Bank (KFEQ), Station assigned to 680 
kc. frequency, c/o Rubidoux Hotel, St. Joseph, Mo. 

Hale Bros. Stores Inc. & Chronicle Pub. Co. (KPO), Sta¬ 
tion assigned to 680 kc. frequency, 901 Market Street, San 
Francisco, California. 

If for any reason the applicant does not desire a hearing, 
he should notify the Secretary immediat-ly so that notices 
sent to other parties may be cancelled. 

FEDERAL RADIO COMMISSION, 
JAMES W. BALDWIN, 

JAMES W. BALDWIN, 

Secretary. 


LW 


SES/JSB. 


Signed for above. Mailed by; Mail and Files. Jan. 5, 
1931. 


22 Federal Radio Commission. Received Jan. 24, 1931. 
James W. Baldwin, Secretary, by L. L. H. 

Federal Radio Commission, Washington, D. C. 

3-P-B-1553. 


In re Application of Durham Life Insurance Company. 
Dated July 3,1930. For Construction Permit. Location: 
Raleigh, North Carolina. 


Frequency. 

Power .. 

Hours of operation 


Present 

Assignment 


Requested 

Assignment 


680 kc. No change. 

1KW. 5 KW. 

Limited Time No change. 
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Appearance and Statement hy Durham Life] Insurance 

Company, Applicant, i 

I 

Durham Life Insurance Company, applicant In the above 
entitled cause herewith enters its appearancel and states 
that it desires to be heard. 

Applicant expressly saves and reserves all fights which 
it inav have. 

(1) To question the validity of Section 5 of the Amenda¬ 
tory Act of March 28, 1928 (known as the Davis Amend¬ 
ment), amending the second paragraph of Sect'ion 9 of the 
Radio Act of 1927, if and in so far as any provisions of 
said section may lead or cause the Federal Radio Commis¬ 
sion to deny or act unfavorably upon applicaijit’s applica¬ 
tion. 

(2) To question the validity of any rules oij regulations 
of the Federal Radio Commission if and in s6 far as anv 
such rules or regulations may lead or cause Ithe Federal 


upon appli- 
exclusively) 
as amended 
92, and to 


Radio Commission to denv or act unfavorablv 

•/ %■ 

cant’s application, and in particular (but not 
the provisions of General Order No. 102 
23 and the provisions of General Order 

demonstrate that such rules and regulations are con¬ 
trary to public interest, convenience or necessity. 

(3) To controvert the correctness of and tjo rebut any 

allegations made or evidence introduced by the Commis¬ 
sion or by any respondent hereto if and in sd far as such 
allegations or evidence may directly or indirdctly purport 
or tend to show that applicant’s application should not be 
granted or that the application of any other pbrson should 
be preferred over that of applicant. • 

(4) To object to any consideration being ^Iven by the 

Commission to the alleged fact that ^ ‘ other j applications 
for additional station assignments within the state of 
North Carolina are pending before the Comijnission” (as 
set forth in the notice of hearing issued herein! by the Com¬ 
mission on January 5, 1931), none of said applicants hav¬ 
ing been specified in the notice of hearing herein nor made 
a party respondent hereto and the applicant Iconsequently 
being unable to prepare for or meet any issuej which might 
be raised by such other applications. j 

2—5444a 


I 
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Subject to the foregoing, applicant makes the following 
statement of facts which it expects to prove at the hear¬ 
ing to be held herein: 

I. The granting of the application will not aggrieve or 
adversely atfect the interest of any holder of a permit, 
license or other instrument of authorization from the Com¬ 
mission or of any applicant therefor. 

II. The granting of the application will not result in the 
assignment of more than the quota of station assign- 

24 ments lawfulv due to the state of North Carolina; 

nor will it result in the lessening or depletion of 
either the existing quota or of the lawful quota due to any 
other state, or to any zone. 

III. The granting of the application will serve public 
interest, convenience and necessity by increasing the sig¬ 
nal strength of applicant’s station with the results, among 
others, that 

(a) The area into which applicant’s station delivers con¬ 
tinuous broadcasting service free from interference due 
to natural or human causes will be substantially extended. 

(b) The area into which applicant’s station delivers 
broadcasting service of the sort usually described as 
‘‘fair” or as “satisfactory to rural listeners” will be sub¬ 
stantially extended. 

(c) The ibroadcasting service which applicant’s station 
has heretofore rendered, is now rendering, and will con¬ 
tinue to render, wdll be made available to a greatly in¬ 
creased number of people vrho have need for said service 
and to whom it cannot be made available bv any means 
other than by increasing the power of applicant’s station. 

IV. The broadcasting service which will be made avail¬ 
able to a larger listening public by the granting of the ap¬ 
plication is such as serves public interest, convenience or 
necessity; in support of this applicant expects to prove, 
inter alia the following: 

1. Applicant’s financial responsibility and resources. 

2. Applicant’s investment in its station and its plans for 
the future with regard thereto. 

3. Applicant’s equipment and its plans for the future 
with regard thereto (including the transmitter proposed 
to be constructed under the application herein). 

4. Applicant’s program resources and facilities for the 
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creation and production of programs of jthe highest 
standard. i 

5. Applicant’s expenditures heretofore made in the oper¬ 
ation of its station and its plans for the future with 

25 regard thereto. 

6. Applicant’s past record of prograin service in 
the public interest and its plans for the futurel with regard 

thereto. I 

7. Applicant’s staff of employes engaged ih the opera¬ 
tion and conduct of its station. ! 

In so far as, by reason of any rule, regulation or action 
of the Federal Radio Commission it develops that appli¬ 
cant’s application is brought into competition with the 
applications of any other persons, applicant expects to 
prove that, with respect to the subject of each of the fore¬ 
going subheadings, applicant has in the pas^ given, now 
gives, and will continue to give a broadcasting service 
superior to that which will be given by such other applicant 
or applicants. i 

V. The central location of Raleigh in the state of North 
Carolina, its importance as the capital of thel state and as 
a business center and market for the surrounding country, 
its program and financial resources, and the reception con¬ 
ditions generally prevailing in that area, under a proper 
application of the standard of public interest! convenience 
or necessity, require that the application be granted. 

DURHAM LIFE INSURANCE COMPANY, 
By LOUIS G. CALDWELL, | 

Its Attorney. | 

j 

i 

26 Federal Radio Commission, Washington, D. C. 


3-P-B-1553. 


In re Application of Durham Life Insurance Company. 
Dated July 3, 1930. For Construction Permit. Loca¬ 
tion: Raleigh, North Carolina. 

i 

! 

Present j Requested 

Assignment i Assignment 


Frequency . 

Power . 

Hours of operation 


680 kc. i 
IKW. 

Limited TimO. 

i 


No change. 
5KW. 

No change. 


i 

I 

i 

! 
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Affidavit of Mailing of Copy of Statement. 
District of Columbia, ss: 

Louis G. Caldwell being duly sworn on oatli says and de¬ 
poses that on January 24, 1931, he mailed to each of the 
parties notified of the hearing in the above entitled cause 
(namely, Scroggin & Co. Bank, Hale Bros. Stores Inc. & 
Chronicle Pub. Co.) a copy of the foregoing appearance and 
statement of Durham Life Insurance Company, applicant. 

LOUIS G. CALDWELL. 

Subscribed and sworn to before me this day of January 
24, 1931. 

[Seal of Jeannette V. Burrell, Notary Public, District 

of Columbia.] 

JEANNETTE V. BURBELL, 

Notary Public, D. C. 

My commission expires Nov. 17, 1933. 

27 [Endorsed:] File No. 3-P-B-1553. Federal Radio 
Commission, Washington, D. C. In re application 
of Durham Life Insurance Company for construction per¬ 
mit. Appearance and statement by Durham Life Insur¬ 
ance Company, applicant. Louis G. Caldwell, National 
Press Building, Washington, D. C. 


28 Copy for Chief Examiner. 

' Wednesday, February 11, 1931. 

Hearing Before the Federal Radio Commission, Washing¬ 
ton, D. C. 

Docket No. 1090. 

In re Durham Life Insurance Company, Raleigh, North 
Carolina. Call Letters: WPTF. 

Hart, Dice & Carlson, Shorthand Reporters, 416 Fifth St. 
N. W., Suite 301-307 Columbian Bldg., Washington, D. C. 
Geo. L. Hart, Edwin Dice, Fred A. Carlson. Telephones: 
National 0343, National 0344. 
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30 Federal Radio Commission, Washingtbn, D. C. 

Docket No. 1090. I 


In re Application of Durham Life Insurance Company, 
Raleigh, North Carolina. Call Letters: WPTF. Appli¬ 
cation for construction permit. Frequency requested, 
680 kilocycles; power requested, 5 kilo’^atts; limited 
time, local sunset. Also request change in transmitter 
location from 400 Fayetteville Street, Raleigh, North 
Carolina, to seven miles west of Raleighi Present as¬ 
signment: 680 kilocycles, 1 kilowatt; limi^d time, local 
sunset. Others notified: KFEQ, St. Joseph, Missouri; 
KPO, San Francisco, California. 


Hearing Room, Federal Radio Commission, National Press 

Building, Washington, D. C. | 

f ) 

Wednesday, February 11,1931. 

The above-entitled matter came on for heating before the 
Federal Radio Commission at 11:25 o ’clock ^a. m. 
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Present: 

For the Commission: Ellis A. Yost, Chief Examiner. 

Assistant General Counsel: Ben S. Fisher. 

31 Associate Counsel: Karl Smith. 

On behalf of applicant: Louis G. Caldwell, 
National Press Building, Washington, D. C. 

On behalf of KFEQ: David Hopkins, St. Joseph, Mis¬ 
souri. 

On behalf of KPO: Louis G. Caldwell, National Press 
Building, Washington, D. C. 

Proceedings. 

Chief Examiner Yost: The next case on the docket is 
No. 1090, application of WPTF, Durham Life Insurance 
Company, Raleigh, North Carolina, for a construction per¬ 
mit on the frequency of 680 kilocycles witli 5 kw, limited 
time, local sunset. 

Who represents the applicant! 

Mr. Caldwell: Louis G. Caldwell. The applicant is rep¬ 
resented bv me. 

Chief Examiner Yost: I might say also that this requests 
a change in location of transmitter from 400 Fayetteville 
Street, Raleigh, North Carolina, to seven miles west of 
Raleigh, and the present assignment is 680 kilocycles, 1 
kilowatt power, local sunset. 

Others notified of this hearing are KFEQ, St. Joseph, 
Missouri. Congressman Hopkins was present a few mo¬ 
ments ago, but it appears that he has left the room now. 

KPO, San Francisco! 

Mr. Caldwell: Mr. Examiner, that station is not formally 
represented here, but it has authorized me to make 

32 a statement in its behalf in the course of the case. 

Chief Examiner Yost: Then you may be noted as 
appearing for the station for that purpose. 

Will you please have the witnesses sworn at this time, 
Mr. Caldwell! 

(The witnesses were duly sworn by the Chief Examiner.) 

Mr. Caldwell: Mr. Examiner, I have a sort of a prelimi¬ 
nary statement to make. In the first place, I am authorized 
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by Station KPO, operated by Hale Brothers iand the San 
Francisco Chronicle, to state for the purposes bf this record 
that that station does not object to the granting of this ap¬ 
plication. It does not want to go so far as to say that it 
formally consents. It does not believe therje will be in¬ 
terference, but if the unexpected should happen it would 
want to feel free at a future date to bring it to | the attention 
of the Commission. I, therefore, make that! statement in 
its behalf. | 

Chief Examiner Yost: The record may so show. 

Mr. Caldwell: This application raises a very serious 
question, Mr. Examiner, under General Order 102. The 
grounds set forth in the notice which we received were two 
in number; that is, indications of reasons as tb why the ap¬ 
plication should be granted: One, that the granting of the 
application would result in the assigning of more than the 
State’s quota in the State of North Carolina. That, of 
course, will be a question of fact, as shown by the evidence 
as we proceed; secondly, other applications for additional 
State assignments within the State of North! Carolina are 
pending before the Commission. ' 

33 If that is so, it is strange that no subh station has 
been notified of this hearing or madb a party re¬ 
spondent to it; no other applicant from the $tate of North 
Carolina has been made a party. We have no knowledge or 
notice of who they are or what they apply i for. I want, 
therefore, to reserve the point that we should not be re¬ 
quired to meet issues of which we have no i knowledge or 
notice, with parties who are not present or even notified or 
asked to be present. | 

Now, the issue under General Order No. 102 seems to be 
this, the State of North Carolina is undef quota. The 
Third Zone is over quota. This application seeks simply 
an increase of power on limited time assi^'nment in the 
Fifth Zone on clear channel. We ask an iiicrease from 1 
kilowatt to 5 kilowatts. Obviously, we cannot apply for 
facilities in use in the Third Zone on any intelligent basis. 
Whether or not our application should or j should not be 
granted is a matter of stations on the same frequency, and 
we cannot possibly ask for anything in use by another 
station. j 

The situation I have outlined to you, Mr. Examiner, 
seems to be very plain, but was overlooked by the Commis- 
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sion in granting or formulating General Order 102. I do 
not believe, as I read the Order, that the Commission had 
in mind situations except such as where a new applicant is 
applying for some new facilities. That is where they re¬ 
quire them to go off the air or change their facilities in some 
respects. This manifestly is not the case in this situation. 
It is, therefore, my hope that the Examiner will interpret 
General Order 102 as though intended to cover this kind of 
a case, that is, a case where the application can be granted 
in this under quota State without interfering with or 

34 causing any detriment to any other existing station, 
either by interference or otherwise. 

If, however, the Examiner does not accept that interpreta¬ 
tion, then I want to reserve our rights to question the validity 
of 102 in the record. 

Chief Examiner Yost: That is a matter that the Examiner 
does not feel called upon to rule upon at this time, but of 
course I will have to give the application and the matter of 
102 careful consideration in making up the report, consider¬ 
ing the evidence that is introduced in this case. 

Mr. Caldwell: I did not intend to ask for a ruling on it, 
but it is, of course, also to save our record, so that it will 
not be said at any time that we have not saved the points. 

Therefore, if General Order 102 is to be so construed in 
granting this application, I want to question its validity, and 
if General Order 102 is required by the Davis Amendment, 
as the Commission seems to indicate that it thinks it is, I 
want to question the Davis Amendment, because of the un¬ 
reasonableness it puts in the regulation of radio, denying 
facilities where it will do no harm and where the granting 
of facilities would do hundreds of thousands of j)eople im¬ 
measurable benefit. 

I want to call the Examiner’s attention to the document 
which was received by us, and I assume by the other parties 
in the case, from the Scroggin & Company Bank at St. 
Joseph, Missouri, of Station KPEQ. This is a letter, not 
an affidavit, and was served on us shortly after January 14, 
and purports to set forth facts in opposition to our applica¬ 
tion. I want to make sure that that document is not 

35 to be considered a part of the record, because it does 
not conform to any of the rules of the Commission, 

and is not an affidavit, and even if it were, it sets forth there 
a legal conclusion without any real facts to support it. 
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Chief Examiner Yost: It will be ruled out if jit does not 
conform to the rules. I 

Mr. Caldwell: Do I understand that KFEQ ha^ attempted 
this morning to submit an affidavit? 

Chief Examiner Yost: Yes. This is a statenient handed 
me this morning. I have not even looked at |it. It was 
handed by Congressman Hopkins. I 

Mr. Caldwell: Perhaps this is unnecessary, bijit I want to 
make the objection, either now or at the proper time, against 
the document being received in evidence. ! 

Mr. Fisher: This one or the KFEQ? 

Mr. Caldwell: They both are the same statenient. 

Mr. Fisher: One is an affidavit. 

Mr. Caldwell: I do not think either one is. | 

Mr. Fisher: This is an affidavit. I 

Mr. Caldwell: The copy we received is not an affidavit. 
Mr. Fisher: You better make your objections! separately. 
At this time we will just present this and we will probably 
agree with you that it is not in proper form and is not in 
accordance with the practice and procedure. | 

Mr. Caldwell: I want to make that specific objection, that 
it does not contain a statement of any facts; it|contains so 
far as it contains anything, a conclusion without facts to 
support it, and it contains a lot of irrelevant material. 

Mr. Fisher: This is the affidavit he is iteferring to, 
36 and at this time, of course, it is in the record to be 
presented for what it is worth. He has njiade the ob¬ 
jection. On that affidavit that will be for you tp rule, your 
Honor. If you want to reserve it at this time unjtil you have 

looked over it- j 

Chief Examiner Yost: Yes, the ruling will beireserved. 
Mr. Fisher: And in addition thereto, there I has been a 
letter filed by one David Hopkins, Congressman from the 
Fourth District of Missouri, which is not in affidavit form 
or in accordance with our practice and procedure, and it is 
not admissible under any circumstances. ! 

Mr. Caldwell: I have also raised an objectioln to that. 
Chief Examiner Yost: The ruling is reserved.! I will pass 
upon it when I come to make up the report. ! 

Mr. Fisher: Mr. Caldwell, I just came in, and I am very 
sorry that I was late, but did I understand yod to say that 
this is the application of WPTF for additional! facilities in 
North Carolina? 
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Air. Caldwell: Yes. 

Air. Fislier: An under quotaed State in an over quotaed 
zone? 

Air. Caldwell: That is right. 

Air. Fisher: And you do not understand that this is 
against 102? 

Air. Caldwell: No. I attempted to give my views on that. 
I am asking that 102 be construed as not to cover this case. 
I do not believe it is intended to cover it. I think its language 
shows that it means to cover where the existing station is 
asking for a facility at the expense of some other existing 
station. However, if a contrary construction of 102 

37 be adopted, I want to question the validity of 102. 

Air. Fisher: Then, at this time in order that the 
counsel may be properly informed, it is the contention of 
the Commission counsel and the Commission that this ccr- 
tainlv does come within the conformitv of 102 and is in 
violation of 102, in that they have not asked for specific 
facilities, and they should in an over quotaed zone, and it 
is our contention, in order that counsel will not be mis¬ 
understood, that this is against 102 and they should apply 
for specific facilities in that zone. That is so there will not 
be anv misunderstanding about it. 

Air. Caldwell: I think we ought to have the record clear 
on this. Is it the contention of counsel for the Commission 
that AVPTF should be applying for specific facilities in a 
certain zone? 

Air. Fisher: Absolutely. Your station is in an over 
quotaed State in the Third Zone. That is what the Order 
says, and there is not any question about it. The Order 
may be wrong, but the Order says that. 

Air. Caldwell: I do not want to go into unnecessarv 
details. It is possible to construe that order, in my esti¬ 
mation, the other way, because when it was formulated 
Ihev had in mind where one station is asking for another 
frequency. 

Air. Fisher: Facilities. 

Air. Caldwell: You cannot apply for facilities very well 
in the sense that this order is written. That makes it nec- 
essarv to bring this to the attention of the Examiner. If 
we should go after, I should say, a 50-kilowatt sta- 

38 tion in Texas in an over quota zone, that would not 
satisfy the Order, because it would not reduce 

Texas’s quota. 
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Mr. Fisher: That is right. j 

Mr. Caldwell: Therefore, we will have to contend that 
General Order 92 is also invalid, because it takes no ac¬ 
count of a 5000-watt station taking away a 150,000-watt 
station. | 

Chief Examiner Yost: Mr. Caldwell, the Examiner’s 
opinion is, as you have already indicated, it is nbt pertinent 
lo go into the details of this matter now, and tfe Examiner 
will consider it when he makes up his report, ahd the hear¬ 
ing should proceed and the evidence taken. i 

Mr. Caldwell: I first want to offer in evidence, Mr. Ex¬ 
aminer, a series of depositions. Commission counsel, I 
believe, have the original of the depositions, and since they 
are all in one batch, I take it that they need not te described 
by the names of the witnesses. They are the oiily ones that 
I offer in the case. I do not think it is necessary; in fact, 
I am sure it is not necessary, for me to read these deposi¬ 
tions. I would like briefly to summarize whati they cover. 
Before I do that, if the Commission counsel have any ob¬ 
jection to them, perhaps this will be the proper |time, before 
I enter upon the summary of the depositions, i 
Mr. Smith: I do have objections to them, Mr. Examiner. 
They are in written form, and I would suggef;t in the in¬ 
terest of convenience and time that duplicate }ists be filed 
of the objections setting out the reasons therefor, and the 
Examiner may take them under advisement and rule on 
them at the proper time and at his convenience.! 

Chief Examiner Yost: It heretofore lias not been 
39 the practice to have the depositions read! at the hear¬ 
ing. Of course, if counsel desires to bring out some¬ 
thing specially contained in the depositions, the Examiner 
will be glad to have them do so, and to have thb counsel for 
the Commission, of course, direct his attention to anything 
that seems to be of special interest. Otherwise, they may 
just go in the record, and be read by the Examiner along 
with other evidence at the time. j 

Mr. Caldwell: There are a few salient points :I should like 
to mention. I do not want to take advantage! of Commis- 
sion counsel on the objections, and I have no lobjection, in 
turn, to his presenting these objections in this !way. I take 
it the objections go only to particular questions and an¬ 
swers, rather than to the whole deposition. 
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Mr. Smith: They only go to the questions and answers 
in the deposition, Mr. Examiner, and may they be filed 
along with the depositions to be considered with the dep¬ 
ositions? 

Chief Examiner Yost: They may. The record will so 
show. 

Mr. Caldwell: Mr. Examiner, these depositions were 
taken from January 26 to 31, 1931, under an order of the 
Commission. 

Chief Examiner Yost: Where were they taken? 

Mr. Caldwell: At Raleigh, North Carolina, or the vi¬ 
cinity. I want to in a summary indicate briefly the char¬ 
acter and standing of the peojAe who have testified. 

The first I want to mention is Governor Gardner of the 
State of North Carolina, who testified to the excellent char¬ 
acter of the officials of the Durham Life Insurance Com¬ 
pany; that WPTF holds the good will and esteem of 
40 the'people of North Carolina; that the facilities of 
Station WPTF have always been open to the depart¬ 
ments of the State Government to disseminate information 
and carry on extension programs; that no charge was ever 
made for the use of the station by the State Government, 
and particularly that the use of the station was in a great 
measure responsible for the success of the Live-at-Home 
campaign put on by the State in 1929. 

This statement is corroborated bv Dennis G. Brummitt, 
who is the Attorney General of the State of North Caro¬ 
lina; W. P. Stacy, the Chief Justice of the Suiireme Court; 
Baxter Durham, the State Auditor; General Albert L. Cox, 
Cliairmah of China Child Welfare of North Carolina, Brig¬ 
adier General in the United States Army, formerly Presi¬ 
dent of the Chamber of Commerce of Raleigh, and President 
of the Rotary Club of Raleigh, National Councilor of Cham¬ 
ber of Commerce of the United States, and Judge of the 
Superior Court of North Carolina. 

It is corroborated by W. A. Graham, Commissioner of 
Agriculture of North Carolina; Dan C. Boney, insurance 
Commissioner of the State of North Carolina; Colonel J. 
W. Harrelson, Director of North Carolina Department of 
Conservation and Development. 

I will not read the names further, but it is corroborated 
by the officers of the State Highway Commission, the editor 
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of publications for the State Department, the State Super¬ 
intendent of Public Instruction of the State of N-orth Caro¬ 
lina, the editor of the News and Observer, Mrj Josephus 
Daniels, his paper being the leading newspaper iii the State, 
and he being formerly Secretary of the Navy under 
,41 President Wilson; the Mayor of Raleigh;| the Presi¬ 
dent of the North Carolina Home Insurance Com¬ 
pany; the President of the Raleigh Bonded 'Vyarehouse, 
the Y. M. C. A., Shrine Club, Kiwanis Club, the Chamber 
of Commerce; Superintendent of Welfare, Wake County, 
North Carolina; the Secretary of the Raleigh jMerchants 
Association; Superintendent of the Raleigh PubUc Schools; 
Secretary of the Raleigh Chamber of Commerce land of the 
Raleigh Community Chest; Chairman of the Board of Di¬ 
rectors of the North Carolina Bank & Trust I Company; 
General Counsel of the Corporation Commissioh of North 
Carolina, a man also holding other prominent offices; the 
Vice-President of the Commercial National Bank and Trust 
Company and President of the Raleigh Clearing House; 
Vice-President of the Wachovia Bank & Trust I Company; 
the Vice-President and General Manager of th|e Carolina 
Power & Light Company; the Vice-President ofl the North 
Carolina Bank & Trust Company and formerly Director and 
Vice-President of the Raleigh Chamber of t^ommerce; 
Commander of the local post of the American Legion; Presi¬ 
dent of the Peace Institute in Raleigh; Manager of the Hud- 
son-Belk Company and Vice-President of the Ralleigh Com¬ 
munity Chest; Manager of the Boylan-Pearce | Company; 
Director of the North Carolina State Museum; Health Of¬ 
ficer of the City of Raleigh; General Secretary of the 
Raleigh Y. M. C. A.; Pastor of the Edenton Street M. E. 
Church, South; Minister of the Pullen Memorial Baptist 
Church; and the Pastor of the First Baptist jChurch of 
Raleigh. ! 

42 Mr. Caldwell: Wr. Weatherspoon, will you take 
the stand? i 


Evidence Offered on Behalf of Applicant. 


Whereupon J. R. Weatherspoon, produced as a witness 
on behalf of applicant, having been first duly $worn, was 
examined and testified as follows: i 
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Direct examination. 

By Mr. Caldwell: 

Q. Mr. Weatherspoon, have you prepared a statement? 
A. I have. 

Q. Will you please read it? A. My name is J. R. 
Weatherspoon. I am Treasurer of the Durham Life In¬ 
surance Company and I am one of a group of three men 
who by reason of the stock ownership control the corpo¬ 
ration. 

Supervision of the operation of our broadcasting station 
WPTF comes within the scope of my duties as Treasurer. 
The manager of the station, Mr. H. K. Carpenter, who will 
follow me as a witness is responsible to me. Except for 
questions of broad policy and matters of large expendi¬ 
tures, J\Ir. Carpenter has full charge of the operation of the 
station. All matters of detail are handled bv him or under 
his supervision. 

The Durham Life Insurance Company is a North Car¬ 
olina corporation which received its charter from the State 
in 1907. Its offices as well as its broadcasting sta- 
43 tioh and studio are located at Raleigh, North Car¬ 
olina. The men in control of the company have at 
all times endeavored to establish and maintain policies 
which would be to the advantage of the community and the 
state, and the activities of the company in fields of public 
service have been such that it may properly be regarded as 
a North Carolina institution. It has a record in this 
respect of which the company and its officers are very 
proud. 

In the matter of financial responsibility the standing of 
the Durham Life Insurance Company is beyond question. 
The true financial status of the company is shown as of 
December 31, 1930, in our Exhibit 1. 

Mr. Caldwell: Mr. Examiner, I offer in evidence this 
financial statement to which the witness has just referred 
and described as a true statement, as our Exhibit No. 1. 

Chief Examiner Yost: He is prepared to say that it is a 
true and correct copy of what it purports to be? 

The Witness: Yes, sir. 

Chief Examiner Yost: It may be admitted. 
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(Two copies of financial statement were received in evi¬ 
dence, marked ‘‘Applicant's WPTF Exhibit No. 1, Docket 
No. 1090’’, which are on file with transcript of r|ecord with 
the Commission.) 

I 

The Witness: I am able personally to vouch for the cor¬ 
rectness of this statement since it was made I under mv 
supervision as treasurer of the company. Without stop¬ 
ping to read it, I call attention to the fact that lit shows a 
net worth of $407,598.87 over and above reserves of about 
$2,000,000. The state of North Carolina has a Ipopulation 
of 3,165,146 as shown by the 1930 census. I Raleiirh is 
44 the capital of the State and has a population of 37,- 
512 under the same census. Geographically it is sit¬ 
uated close to the center of the State, it being about fifty 
miles from the closest point on the Virginia border and 
about ninety miles from the closest point on the South Car¬ 
olina border. Raleigh is not an industrial center strictly 
speaking, although it is within very short distances of rich 
and important industries. | 

The city has, however, an importance which! I think is 
even greater than that which proceeds from the mere con¬ 
centration of industrial capital. It is truly the political and 
the cultural center of the State to which the people of the 
State look for intellectual and artistic leadership. Need¬ 
less to say, the usual departments of State Government are 
located there, including our very active and progressive 
Department of Education about which Mr. Carpenter will 
have more to say. Within a radius of thirty niiles are lo¬ 
cated the University of North Carolina, Duke University, 
North Carolina State College of Agriculture and Engineer¬ 
ing, and Wake Forest College. There are thr^e excellent 
girls’ schools in the vicinity: Meredith College,!St. Mary’s 
School for Girls, and Peace Institute. In Raleigh itself are 
located two educational institutions for the colored: Saint 
Augustine and Shaw University. The Olivia :Rainey Li¬ 
brary in Raleigh is famous throughout the StatO. 

I mention these facts to give you a picture pf the intel¬ 
lectual background of the community and its great actual 
and potential resources for the production |of cultural 
broadcast programs. Mr. Carpenter will tell you how we 
have availed ourselves of these resources in the services 
given by our station. i 
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45 The Durham Life Insurance Company went into 
broadcasting in 1927, when it purchased a station then 

known as WRCO. Just prior to that time there had been a 
movement in the North Carolina legislature for the purchase 
of a broadcasting station to be located at Raleigh to serve as 
an outlet for the various educational and informational serv¬ 
ices which the State departments were ready to supply. 
This movement failed and the legislature decided not to pur¬ 
chase such'a station. The Durham Life Insurance Company, 
however, saw that there was a real need for such a station 
in Raleigh and therefore set out to supply it for the people 
of the city and the state. This was the reason for our going 
into the broadcasting business. I do not, of course, want you 
to understand me as saying that we are broadcasting for 
purely altruistic motives. We believe, of course, that if our 
station gives good service it will be reflected in a consequent 
increase of good will on the part of the people of North Caro¬ 
lina toward us. 

We commenced broadcasting commercial programs in Sep¬ 
tember, 1929, but the station is not yet quite self-support¬ 
ing, due, I believe, more than anything else to the fact that 
our time ife so severely limited. We believe that the station 
will eventually be self-supporting. At all times the policy 
of the Company has required that the quality of its broad¬ 
casting service be the first consideration, and if maintenance 
of a high quality means a temporary or a continued finan¬ 
cial loss, the Durham Life Insurance Company is neverthe¬ 
less more than glad to make the sacrifice. 

I am informed that the total cost of the proposed new 
transmitter including land, buildings, power, radio equip¬ 
ment, and lines, will total about $75,000. The Dur- 

46 ham Life Insurance Company is able, ready and 
anxious to expend that sum for the purpose imme¬ 
diately, and as much more as may prove necessary. By rea¬ 
son of my official position with the company and as a result 
of a decision reached among the controlling stockholders, 
I am authorized to state that I have all necessary authority 
to take any steps necessary in connection with securing the 
granting of this application and the making of all expendi¬ 
tures that will be necessary if it is needed. 

Mr. Carpenter and our chief engineer, Mr. Massey, will 
be able to tell you better than I can the results that are ex¬ 
pected ffom the proposed increase in power. While I know 
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that we have a large circle of listeners in Ral(^igh and the 
region immediately surrounding, I also know fi^om personal 
experience as well as from information received jfrom a large 
number of friends and acquaintances that the: region into 
which we deliver satisfactory broadcasting service is com¬ 
paratively limited, and in fact people 35 miles ojr more away 
from the station, and indeed even within that distance, are 
forced to put up with a grade of reception whiqh would not 
be regarded as satisfactory in regions of the country which 
are served by stations of higher power. 

I am also informed that the increase of power will mate¬ 
rially enlarge the area in which we give servicje and conse¬ 
quently the number of people who receive our | station, per¬ 
haps by as much as 100 per cent. This fact, I of course, is 
our reason for granting the increase. We believe that the 
service we are giving is of interest and importance not 
merely to the people in the immediate vicinitj^ of Raleigh 
but to the people of North Carolina. ' We believe 
47 that our broadcasting station is rightly tb be regarded 
as a state institution which as many people as pos¬ 
sible in the state should have the advantage of bearing. Our 
programs are not merely local but are at least! statewide in 
their appeal. 

As Mr. Carpenter can tell you better than I lean, our sta¬ 
tion is badly handicapped by the fact that it must close down 
daily at the average hour of sunset for the month on the 
Pacific Coast at San Francisco. This means, o[t course, that 
the people within our service area are deprived of any serv¬ 
ice during the choicest evening hours when mojSt people like 
to listen in. 

Nevertheless, the Durham Life Insurance Company has 
refrained from taking any step to set aside out attack the 
Commission’s regulations which cause this time limitation. 
We feel that it is our duty to support the Commission’s 
allocation system rather than to attempt to upset it, and we 
do not want to take any step which will cause interference 
to the operation of any other station. According to the 
advice we have had from engineers, the increase of power 
we request can be granted us without causing: any interfer¬ 
ence to any other station. If this were not iso we should 
not be here in support of the application. 

i 

3—5444a I 
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As an illustration of the spirit in which we have ap¬ 
proached the matter, I want to cite to you what we did at 
the time of the Commission’s new allocation of November 
11, 1928. The first allocation set up by the Commission 
placed our station WPTF, on a third zone, clear channel, on 
1080 kilocycles, dividing time wdth station WBT at Char¬ 
lotte, North Carolina. We felt that additional facil- 

48 ities should be given to the State and that it would be 
difficult for WBT to continue to operate on half time, 

since it is a purely commercial station. 

Consequently, without any pressure from any outside 
source whatsoever, and purely as a voluntary matter on our 
part, we surrendered our half of that clear channel and 
accepted our present assignment on 680 kilocycles limited 
time. This was done for the sake of good broadcasting 
service to the people of the state. It was also done in the 
hope and expectation that if and when we should apply for 
improved facilities the Commission would keep in mind the 
sacrifice which we had already made. 

Apparently, it is impossible at present for the Commis¬ 
sion to give us more evening time without causing interfer¬ 
ence to other stations. The onlv wav, therefore, in which 
we can extend our service is in the direction of increased 
power on our present time. The Durham Life Insurance 
Company feels that the service record of its station, WPTF, 
and the needs of its listening public give it a just claim 
upon the Commission for favorable action on this applica¬ 
tion. 

Mr. Caldwell: I turn the witness over for cross-examina¬ 
tion. 

Chief Examiner Yost: KFEQ is not represented. KPO, 
San Francisco ? * 

Mr. Cald\vell: It has also stated its position for the pur¬ 
pose of the record. 

Chief Examiner Yost: Yes. Counsel for the Commis¬ 
sion? 

49 Cross-examination on behalf of the Commission. 

Bv Mr. Smith: 

Q. Is the Durham Life Insurance Company, Mr. Weather- 
spoon, the sole owners of this station? A. Yes, sir. 
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Q. The}' solely own the station? A. Yes, sit. 

Q. What territory in North Carolina do ypu expect to 
cover in your application? 

Mr. Caldwell: I may say, Mr. Smith, on that type of 
question Mr. Carpenter will be better able to jgive you the 
detail. I 

I 

A. That is an engineering question. j 

I 

Chief Examiner Yost: Then if we have further questions 
in connection with the technical and other phases, other 
witnesses will be better prepared to answer thht, as I under¬ 
stand? I 

Mr. Caldwell: Yes. | 

Chief Examiner Yost: You have other questions, Mr. 
Smith? i 


By Mr. Smith: 

Q. You are the policy director, so to speak, of this sta¬ 
tion, Mr. Weatherspoon, are you not, but do hot take care 
of details connected with the operation of the! station? A. 
I am what would be regarded as the director of the station 
from the ownership standpoint, and Mr. Carpenter is the 
manager, that is, to handle the details. I aih responsible 
to the company and he is responsible to me. 

Q. I understood you to say Raleigh has a popula- 
50 tion of approximately 37,000 ? A. Thirfy-seven thou^ 

sand and some hundred, yes, sir. j 

Mr. Smith: That is all. I 

Chief Examiner Yost: You are excused. ■ 

I 

i 

Thereupon H. K. Carpenter, produced as a witness on be¬ 
half of applicant, having been first duly sWorn, was ex¬ 
amined and testified as follows: I 

Direct examination. 

I 

! 

By Mr. Caldwell: I 

Q. Mr. Carpenter, have you prepared a statement setting 
forth your testimony? A. I have. 

Q. Will you please read it? A. My name is H. K. Car¬ 
penter. I reside in Raleigh, North Carolina. 1 am manager 
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of broadcasting station WPTF, owned and operated by the 
Durham Life Insurance Company at Raleigh, North Caro¬ 
lina. I assumed this position on September 1, 1928. Be¬ 
fore that date I had been manager of Station WEAR at 
Cleveland, during the year 1925, and manager of both 
WTAM and WEAR at Cleveland during the years 1926 and 
1928. 

And may I insert right there that at the present time in 
addition to my present position I am a director of the 
National Association of Broadcasters and have been Chair¬ 
man of the Commercial Broadcasting Committee of the 
National Association of Broadcasters for this is the be¬ 
ginning of the third year. 

Mr. Weatherspoon has already covered briefly the 
51 history of the Durham Life Insurance Company, its 
financial responsibility, its purpose in making this 
applicatioii, and its readiness and ability to make the neces¬ 
sary expenditures. I shall endeavor to avoid repetition of 
matters which he has covered. 

Station WRCO which the Durham Life Insurance Com¬ 
pany purchased in 1927 was owned and operated by the 
Wynne Radio Company on a frequency of 550 kilocycles, 
and a power of 500 watts. This station was originally 
established under the call letters WFBI, on October 25, 
1924, and it first operated on a frequency of 1190 kilocycles 
and a power of 50 watts. 

Without attemipting to cover in detail the history of 
WPTF since it has been owned bv the Durham Life In- 
surance Company, I will begin with January 1, 1929, when 
a policy of expansion and improved service was instituted 
by the company. Studios were increased from one to three, 
and several offices were added to the suite occupied by the 
station. The studios and offices are located in the Durham 
Life Insurance Company Building, which is owned by the 
Durham Life Insurance Company. Our exhibit number 
two is a photostat of our office and studio layout. 

By Mr. Caldwell: 

Q. Mr.' Carpenter, I show you documents in duplicate 
marked WPTF Exhibit No. 2. Is that a correct representa¬ 
tion of your office and studio layout? A. It is. 
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Mr. Caldwell: I offer this in evidence. 

Mr. Smith: No objection. | 

Chief Examiner Yost: They may be admitted. 

I 

52 (Two copies of office and studio laydut were re¬ 
ceived in evidence and marked ‘‘Dockdt No. 1090 
Applicant WPTF Exhibit No. 2”, and are on file with tran¬ 
script of record with the Commission.) i 


The Witness: The latest Western Electric speech input 
equipment was installed with condenser microphone. In 
May, 1929, a new Western Electric one kilowattl transmitter 
of the latest and most efficient type was installed. At this 
same time the station joined the red and blue hetworks of 
the National Broadcasting Company. In the tall of 1929, 
additional studios and offices were built, and ty this time 
the personnel had increased from four to thirteen. At the 
present time we employ twenty-five persons, all full time 
employees. Our exhibit number three is a chhrt showing 
the organization of WPTF’s personnel. I 


By Mr. Caldwell: | 

Q. Mr. Carpenter, I show you a copy 6i document 
marked WPTF Exhibit No. 3, and ask you if that is a cor¬ 


rect representation of your office personnel in 
A. It is. 


chart form. 


Mr. Caldwell: I offer Exhibit No. 3 in evidence, Mr. 
Examiner. i 

Mr. Smith: No objection. | 

Chief Examiner Yost: It may be admitted, i 

(Two copies of personnel chart were receivec^ in evidence 
and marked ‘‘Docket 1090 Applicant WPTF Exhibit No. 
3”, and are on file with transcript of record with the Com¬ 
mission.) i 

i 

The Witness: Our total payroll for the year 1929 was 
$21,600.00; for the year 1930 was $29,985.55; and our budget 
for 1931 for payroll is $36,000.00. 

53 Early in 1930 condenser microphone equipment 
was installed in all remote control pomts, a public 
address system was purchased, and in March,^ 1930, a new 
pipe organ was installed in the biggest of the three studios. 
The equipment of station WPTF at the jpresent time 
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consists of one kilowatt Western Electric transmitter of 
the latest type, No. 6B; the latest Western Electric speech 
input equipment using condenser microphones; condenser 
microphone equipment in all remote control points; public 
address system; new’ pipe organp three studios; and eight 
offices, of w’hich five are in the production department, and 
three in the business department, in addition to a reception 
room. The total present capital investment of the Durham 
Life Insurance Company in the station is $47,069.39 con¬ 
sisting of the following items: Studios and Offices, $11,- 
730.86; Speech Input equipment, $7,031.09; Remote Con¬ 
trol $2,237.37; Transmitter, $24,026.94; Automobile, $694.75; 
and Public Address system, $1,237.33. 

The total income of WPTF for the year 1930 w’as $64,- 
276.35. The station w’as oi)erated at a loss of approxi¬ 
mately $10,000.00. The figure includes depreciation, but 
does not include anv allowance for rent. In 1929 the sta- 
tion’s total' income w’as $37,200.00 and its total loss w’as 
$17,200.00. The total gross budget for 1931, exclusive of 
depreciation and overhead charges, is $78,000.00, w’hich 
figure does not include any allow'ance for expenses in con¬ 
nection w’ith the proposed five kilow’att transmitter. 

WPTF began broadcasting commercial programs in Sep¬ 
tember, 1929. It has, how’ever, been the constant policy of 
the-company to put the quality of program service 
54 before the consideration of anv monetarv return. 

The analyses of the programs broadcast during the 
year 1930 show’s that they may be classified and calculated 
in terms of per cent as follows: Children’s programs, 1 per 
. cent; classical music, 24 per cent; dramatic programs, 1 
per cent; educational programs on a strict interpretation 
of the term, 5 per cent; miscellaneous announcements, 3 
per cent; miscellaneous talks, 10 per cent; news dispatches, 
4 per cent; barn dance music, 3 per cent; pipe organ, 5 per 
cent; popular music, 25 per cent; religious service, 7 per 
cent; service broadcasts, 6 per cent; miscellaneous broad¬ 
casts, 6 per cent. 

Miscellaneous incidentally includes such broadcasting as 
sporting events, football games, and so on. 

During the year 1930 the station although restricted in 
time, broadcast a total of 4,801 hours and tw’elve minutes. 
The total time lost during the year from all causes, including 
failure of telephone lines, failure of local pow’er supply. 
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and so forth, was only six hours fifty-six minfites or 0.14 
per cent. 

During the year 1930, seventy-one per cent i of the pro¬ 
grams originated locally, and twenty-nine per cent were 
chain programs furnished by the National Broadcasting 
Company. Of this twenty-nine per cent, twenty-three per 
cent were commercial, 4.5 were sustaining, and 1.5 were 
^‘no pay—no charge”. ! 

Our exhibit number four is a weekly program bulletin 
for the week from February 15 to February 22, which is 
the week following this hearing. It is representative of 
our programs, and accurately reflects the nature and diver¬ 
sity of them. I 

By Mr. Caldwell: ! 

Q. Mr. Carpenter, I show you WPTFI Exhibit No. 
55 4, and ask you if that is a correct representation of 

the programs for the week February 15 Ito February 
22 as scheduled bv you? A. It is. I 

Mr. Caldwell: I offer Exhibit No. 4 in evidence. 

Mr. Smith: No objection. | 

Chief Examiner Yost: It may be admitted. I 

(Two copies of program schedule for week, February 15 
to February 22, were received in evidence land marked 
‘‘Docket 1090, Applicant WPTF Exhibit No.14”, and are 
on file with transcript of record with the Cornmission.) 

The Witness: Our Station WPTF is the oiily station in 
either North Carolina or South Carolina affiliated with the 
National Broadcasting Company system, and! is therefore 
the sole source of chain programs from this system for the 
people in the two states. The next nearest sta^on affiliated 
with the National Broadcasting Company system is at 
Kichmond, Virginia, over 125 miles distant. T^'liere are sta¬ 
tions affiliated with the Columbia Broadcasting System at 
Charlotte, North Carolina, Asheville, North Carolina, and 
Eoanoke, Virginia. 

Ever since the station was purchased by the I Durham Life 
Insurance Company its facilities have been granted free of 
charge to all educational institutions in the State, and na¬ 
tional departments of government wishing to use the sta¬ 
tion’s facilities. During the school year programs are 

i 

I 

I 

! 

i 
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broadcast quite frequently from the following institutions: 
University of North Carolina; Duke University; North 
Carolina State College of Agriculture and Engineering; 
and Wake Forest College; also the three girls’ schools, 
Meredith College; St. Mary’s School for Girls; and Peace 
Institute; also two institutions for the colored, 

56 located at Raleigh, St. Augustine, and Shaw Univer¬ 
sity. The departments of the government of North 

Carolina that use the facilities of the station at least once a 
week include the Department of Agriculture, Department 
of Conservation and Development, and the Motor Vehicle 
Bureau. The facilities of the station have been extended 
gratis to the Olivia Raney Library in Raleigh, and the 
North Carolina Merchants Association. 

Beginning with the week of February 23, 1931, the North 
Carolina Department of Education is instituting a daily 
series of educational broadcasts to be received in the public 
schools within the service area of WPTF, during the period 
from 11:30 to 12, noon. The experiment will last over the 
remainder of the present school year. 

As the result of an exhaustive study of the use of radio 
in education in Ohio and Florida, the North Carolina De¬ 
partment of Education is planning a much more elaborate 
use of WPTF next fall, provided the station gets the re¬ 
quested increase in power so as to enable it to reach a suffi¬ 
ciently large number of schools to make the efforts of the 
department worth vrhile. 

Daily except Sunday at a regularly scheduled time, the 
time at the present being 4:35 p. m., WPTF broadcasts 
police bulletins from police chiefs all over the state of 
North Carolina. These bulletins arrive by letter or tele¬ 
gram, and cover such matters as the apprehension of 
criminals, stolen automobiles, and other property, the usual 
matters in which a broadcasting station can be of help to 
the police service. This service is properly safeguarded so 
that’neither the station nor the people will be im- 

57 posed upon and bulletins are not broadcast except 
under the written authority of police officials. 

Governor Gardner of the state of North Carolina has 
used the station frequently in speaking to the people of the 
state. The' station was used very effectively in the spring 
of 1930 all during Governor Gardner’s ‘‘Live at Home” 
campaign, in the course of which the Governor endeavored 
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to counteract the depression resulting from the (^otton crop 
situation by urging people to raise their own Ifoodstutfs. 
It was so successful that it is being repeated again this year 
in the week beginning February 17. On Monday night of 
this week, Governor Gardner used the station tb place be¬ 
fore the people of the state his recommendatioil regarding 
a revision of the public roads policy of North Qarolina. 

It is unnecessary to do more than glance at the present 
broadcasting assignments in North Carolina to realize how 
little broadcasting service the people of the state receive. 
Station WPTF is the only station at Raleigh, thb capital of 
the state, and very centrally located geographically. There 
are six other stations in the state. One of them, WBT at 
Charlotte, which enjoys a favorable assignment on a clear 
channel, is located practically on the South Carolina border 
line in the extreme southwestern portion of: the state. 
There is a one kilowatt station WWNC at Asheville, in the 
extreme western end of the state. There is a 500 watt sta¬ 
tion, WBIG, Greensboro, in the northern part pf the vrest- 
ern half of the state. Other than these stations there are 
only three 100-watt stations, located at Gastonia, Wilming¬ 
ton, and Winston-Salem. Yet the area of the state is 
52,42'6 square miles. 

58 With WPTF’s present power of one thousand 
watts, we estimate that we give reliable Service over 
a radius of about thirty-five miles, and fair and! occasional, 
but not reliable service, over a radius of about seventy- 
five miles. These estimates are based on information which 
we have collected from time to time since Nbvember 11, 
1928, including analyses of our mail from listeners and per¬ 
sonal observations made both by myself and our technical 
staff with standard receiving sets at various points in the 
state. Of course, the figures I have given are approximate. 
I realize that standards as to what is or is not reliable serv¬ 
ice vary with the individual, and a number of huiman factors 
enter into it. I knovr that my figures are a Considerable 
compromise below idealistic engineering standards, and I 
have taken into account the standards of a listening public 
which is not acquainted with the very high quality of recep¬ 
tion which is possible near some of the large cities in the 
North, and which has had no choice but to listen to such 
reception as it has been able to get from the only station in 
the vicinity. | 
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With an increase of power to five thousand watts, w’e are 
advised that our signal strength will be increased by some¬ 
what over one hundred per cent at every point; that we 
shall be able to give reliable service over a radius of about 
sixty miles, as compared with thirty-five miles at present, 
and occasional service over a radius of about one hundred 
and twenty^five miles, as compared with seventy-five miles 
at present. This means that the number of people who will 
receive reliable high class service will be increased from 
about three hundred and twenty-five thousand to 
59 seven hundred and eighty thousand, and those who 
will receive fair or occasional service will be in¬ 
creased from one million two hundred thousand to two 
million two hundred thousand. 

For the purpose of making clear the present broadcasting 
situation in North Carolina, together with the distribution 
of population in the state, I make reference to our exhibit 
number five which is an accurate map of the state of North 
Carolina with the population by counties noted in accord¬ 
ance with the 1930 census figures. 

By Mr. Caldwell: 

Q. Mr. Carpenter, I show’ you the WPTF Exhibit No. 5. 
Is that a correct map of the State of North Carolina? A. 
It is. 

Q. Are the figures w^hich are noted in the counties cor¬ 
rect representations of the population of those counties ac¬ 
cording to the 1930 census? A. So far as my knowledge 
goes, taken from the actual figures. 

Q. You took the figures from the actual census figures? 
A. Yes. 

Q. Do the concentric circles drawrn around Raleigh repre¬ 
sent distances of 35, 60, 75, and 100 miles, respectively? A. 
They do. 

Mr. Caldw’ell: I offer this exhibit in duplicate in evi¬ 
dence. 

Chief Examiner Yost: It may be admitted. 

(Tw^o copies of map of North Carolina were received in 
evidence and marked ‘‘Docket 1090 Applicant WPTF Ex¬ 
hibit 5’’ and are on file w’ith transcript of record wdth the 
Federal Radio Commission.) 
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60 The Witness: We have made a very carbful study 
with regard to determining a satisfactory location 

for our new transmitter in case this application granted. 
Our present transmitter is located on the Sir Walter Hotel 
in Raleigh. The new five kilowatt transmitter wull, of 
course, be located at a safe distance out of town so that 
there will be no blanketing with the natural result that the 
move will result in a large decrease in the numbei* of people 
who receive a high signal strength from the station. In 
what I have to say hereafter in regard to choice of site, I 
want to make it clear that we regard this matter as sub¬ 
ject to the approval of the Commission and its Ehgineering 
Division, and we are willing to accept and follow any 
recommendation that may be made to us. Th6re are in¬ 
numerable sites available in the vicinity of Ralbigh in all 
directions and the Durham Life Insurance Company is 
financially able and willing to purchase one that fully meets 
the approval of the Commission, whether included in the 
list I shall mention or not. It is also willing thal] the choice 
of any particular site should be subject to any reasonable 
requirements as to the making of field tests, and so forth. 

We have five sites under option, all of which I we believe 
to be eminently satisfactory. All of them, except one, are 
within a short distance of the village of Cary, which has a 
population of 909. Cary is about six miles from the city 
limits of Raleigh, and about seven miles from the center of 
the city. The attitude of the people of Cary may be 
gathered from the fact that its Chamber of Commerce on 
January 30, unanimously passed the following Iresolution: 

61 ^‘W^hereas, the Cary Chamber of Coipmerce has 
been informed that the Durham Lifei Insurance 

Company of Raleigh, North Carolina, now hojds options 
on lands lying on the Raleigh-Durham highway| near Cary 
and is now considering the purchase of said lund for the 
purpose of erecting a broadcasting station and fowers and 
installing a transmitter on same; 

‘‘Therefore, be it resolved. That the Cary Chamber of 
Commerce cordially invite Station WPTF tol erect this 
station in our community. We promise all the cb-operation 
toward this enterprise that it is within our power to give.” 

i 

Our first choice of a site is about one mile east of Cary 
toward Raleigh, and about five miles from the Jfealeigh city 

i 

I 

i 
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limits, in an estate on United States Koute No. 1. The 
estate consists of about one hundred acres, and our option 
covers any six acres we want to select except a limited 
spot occupied by a house. The terrain is comparatively 
level, as leve- as any that can be found in the entire region. 
The altitude is 497 feet above sea level. Raleigh is about 
400 feet. There are no ore deposits in the vicinity, so far 
as I know. There are no other radio stations of any kind, 
except possibly amateur stations, for a radius of approxi¬ 
mately 100 miles. The site has unusual advantages. The 
road is not only United States Route No. 1, but also No. 
70, and serves as North Carolina Routes Nos. 10, 50 and 
90. Immediately across the road is a double track rail¬ 
road serving the Seaboard Lines and the Southern. Within 
a quarter mile of the location is a 220 volt 3-phase power 
supply and telephone line. 

62 The region is very sparsely inhabited. Within a 
mile, which does not take in Cary, there are about 
200 people; wdthin two miles, about 1500; within three 
miles, about 2500; within five miles, about 7500; and within 
eight miles, which includes Raleigh, about 94,000. 

Our second choise of location is two miles bevond Carv 
towards Durham on North Carolina Route No. 10, about 
one mile east of Morrisville, with a population of four 
hundred, and about eight or nine miles airline west from 
Raleigh. The terrain is approximately the same as on the 
site I have already described. It is available, and we have 
an option on it. It has disadvantages over the first site 
in that the road is not so much frequented, the source of 
power is two miles away, and telephone lines are located 
on the opposite side of the railroad tracks one and a half 
miles away, which would necessitate our securing a right 
of way across the railroad tracks and other property. 

Tw’o of' the remaining locations on -which we have options 
are located both within two miles of Cary and in excess 
of five miles from Raleigh. The fifth location is in another 
direction, in excess of five miles north of Raleigh on the 
Wake Forest road. 

I want to say a word about a matter that has already 
been touched upon by Mr. Weatherspoon. No one who has 
not operated on what is known as limited time can appre¬ 
ciate the difficulties which must be endured not only by the 
station but by its listening public. Our limit hour is the 



FEDERAL RADIO COMMISSION. 


45 


average monthly time of sunset at San Francisco on the 
Pacific Coast. This means closing down at eight p. m. dur¬ 
ing: November and December, two of the chomest winter 
months for radio reception, and the latent to which 

63 we may ever operate is 10:30 p. m. in June. 

In a state which is already so poorly served as 
North Carolina, this is a considerable hardship, i and means 
that the listening public is deprived of any service from 
the station during many of the hours when they would 
rather listen. It also means that a large propoirtion of the 
very best and most popular chain programs must be 
omitted. It also means that many important! half hour 
programs have to be omitted because the closing time falls 
on or near the quarter hour in certain months.l 

I am not stating this by way of complaint, ibut simply 
to take advantage of this opportunity to make!known our 
difficulties to the Commission. We are not attacking the 
Commission’s regulations which require this I restriction, 
and have no intention of so doing. If, by reason of the de¬ 
velopment of synchronization or some other scientific ad¬ 
vance, it becomes possible to give WPTF mbre evening 
time, the Durham Life Insurance Company feds that the 
service it is now rendering through its station and will 
continue to render, and the needs of its listeiiing public, 
will persuade the Commission to give it favorable con¬ 
sideration. In the meantime the only way of extending 
our service is by increase in power. 

We are convinced that this can be done without injury to 
any existing station. No statim is close enough geograph¬ 
ically on frequencies 10, 20, 30, 40, of 50 kilocycles away to 
raise any problem whatsoever. The station regularly as¬ 
signed to 680 kilocycles, which under General Order 40, is 
a Fifth Zone cleared channel, is, we understand, not ob¬ 
jecting to the granting of our application. The only 

64 station which has made known any objection so far 
as we know is KFEQ, a daytime statibn with 214 

kilowatts power at St. Joseph, Missouri. We have care¬ 
fully considered this matter, and we are convinced that 
no interference can possibly result to KFEQ if our power 
is increased from 1 kilowatt to 5 kilowatts. The distance 
from Raleigh, North Carolina, to St. Joseph, IMissouri, is 
942 miles. We have never heard KFEQ at Raleigh, and 
have experienced no interference from it. iWe believe 
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that the same necessarily must be true of KFEQ with ref¬ 
erence to signals from our station. 

The apparatus which we propose to install in case our 
application is granted is that described in our application. 
It is the latest and most efficient Western Electric 5-kilo¬ 
watt transmitter, type 5-C. Such a transmitter is immedi¬ 
ately available to us in case the application is granted, 
and will be purchased. 

Mr. Caldwell: I turn the witness over for cross-examina¬ 
tion. 

Chief Examiner Yost: Counsel for the Commission, any 
questions of this witness? 

Cross-examination on behalf of the Commission. 

Bv Mr. Smith: 

Q. Mr. Carpenter, you say these are a typical week's 
program of your station? A. Yes. 

Q. I fail to notice on there anything which show^ed any 
phonograph records were played. Is it true then that the 
station does not broadcast phonograph records? A. 
65 No, that is not true. We do broadcast phonograph 
records at times, but they are used merely in emer¬ 
gencies, and to the best of my knowledge over the past year 
it has never exceeded a fraction of an hour a day. 

Q. Did I understand you to say that in 1929 the station 
adopted a commercial policy? A. The first commercial 
programs were sold in September, 1928, but our expansion 
programs started on January 1, 1929. 

Q. Well, now, since that time, that is, since January 1, 
1929, has the station been self-supporting? A. No, it has 
not. My figure there gave 1930 the approximate cost to 
the company as $10,000. 

Q. Included in that cost of $10,000, which you give, of 
course, is there any figure which would represent a pay¬ 
ment on the original investment of the station? A. De¬ 
preciation of the equipment. 

Q. Aiid about how much of the $10,000 is depreciation of 
the equipment? A. I have that in my annual report there 
that you have, Mr. Caldwell. (Referring to annual report.) 
Between three and five thousand dollars. 

Q. Outside of the depreciation, therefore, the cost to the 
company was approximately what? A. I think I have that 
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actual figure here. No, I do not. In the neighborhood of 
five thousand. | 

Q. As against what cost in the preceding year? A. As 
against a cost in the preceding year, exclusive of rent and 
depreciation, the net cost to the company in the year 1929 

was $13,668.49. | 

66 Q. Then the introduction of the commercial policy 

at this station did save in the year 1930 the Life In¬ 
surance Company approximately $8,000? A. Figured in 
that way, yes. I might say in that connection that I re¬ 
ferred to our expansion policy instituted January 1, 1929; 
that the company sets a definite budget on whicH we are ex¬ 
pected to operate, net cost to the company, and that during 
the year 1929 and 1930 we had a definite program of addi¬ 
tions which should be made to the equipment^ expansion 
and personnel, and so on, and each month in going over the 
figures when we came anywheres near breaking even our 
next step was taken, and that is a definite plaii which has 
been followed for two vears. I 

Q. It is not expected that increase in power td 5000 watts 
would enable the station to be self-supporting, jSo increase 
the commercial possibilities that it will be? A.j Not neces¬ 
sarily, no. 

Q. Is that the ultimate desire, to make the I station so? 
A. The ultimate desire is to make the station sdlf-support- 
ing only. There never has been a desire ori any order 
issued to me that the company expects to make! any money 
out of it. i 

Q. The company’s benefit, as Mr. Weathersppon has tes¬ 
tified, then, is an indirect benefit, in that the Durham Life 
Insurance Company through this station will incur the 
good will of the community and people of North Carolina? 
A. Exactly. 

v I 

i 

Mr. Smith: That is all. i 

I 

I 

67 By Chief Examiner Yost: | 

Q. Mr. Carpenter, if the Examiner recalls correctly, you 
stated about 7 per cent of time is given to I educational 
broadcasts. Since Kaleigh is rather an educational center 
and since there seems to be a demand, movement on, 
throughout the country to obtain more education, and in 
fact about 15 per cent of all the broadcasting ^facilities or 
bands, the Examiner was wondering what your'experiences 


! 
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have been, whether or not you have requests for or whether 
you have been obliged to turn down requests from these 
institutions or whether they have desired further cooper¬ 
ation or further time over your station. A. Our expe¬ 
rience has been this, that it is difficult in manv instances to 
get them to use our facilities to the extent to which we are 
willing to have them use them. 

Q. That is very interesting. A. They are very slow, gen¬ 
erally speaking. 

Q. That is what the Examiner wanted to know about. 
Kedirect examination. 

By Mr. Caldwell: 

Q. Beginning in February, you do start a program which 
adds additional time? A. Yes, beginning in February we 
have this^ well, it is half hour a day four days a week, from 
11:30 to noon, to be used by the Department of Education, 
and they are planning to put receiving sets in the schools 
in that neighborhood and that territorv. The Fridav time, 
of course, is the Damrosch Music Appreciation, which is 
already being received in many of the schools. 

68 Q. Have you ever turned down a request for time 
bv one of these educational institutions? A. Never. 
I have been working for almost two years to get this half 
hour a day. 

Recross-examination. 

By Mr. Smith: 

Q. You mean, do you, that the time for the program 
which was offered did not ax^pear to you to be one which 
would be received with any great interference by the receiv¬ 
ing public? A. They most assuredly would object to it. 
But we have never had that experience so far. 

By Chief Examiner Yost: 

Q. It has been the Examiner’s impression he gathered 
from numerous hearings and from evidence from leading 
Stations throughout the country who have broadcast educa¬ 
tional programs and who have available a great amount of 
educational talent, that the broadcasters seem most willing 
to cooperate and to extend time to the educational institu- 
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tions, more so than the educational institution^ have been 
disposed to use or request that time. A. Migljt I say this 
in addition, just in bearing out that idea: Last spring the 
director of the Department of Education in North Carolina 
had a meeting in Ealeigh of city and county Superintend¬ 
ents from the entire State. He called a special meeting to 
meet with broadcasters. I was at the meeting, hnd I believe 
Mr. Dunlea of Wilmington and Mr. Gluck 6f Charlotte 
were there. I had letters from the othei* stations in 


69 the State, all saying that they would giveiany amount 
of time that was required. The schoql men were 
very much interested in it and said that they \yanted to lay 
plans for using our facilities right away. Wie told them 
that we were broadcasters and not educational people and 
that the program content and plan would have to be devised 
by them. So far there has been nothing done at I it whatever. 

Q. From the standpoint of the Examiner, that is the plan 
that should be adopted, and that the educatibnal institu¬ 


tions should cooperate with the stations in furthering their 
educational programs through the stations that seem to be 
so willing to have them use them. A. I might ^ay this, that 
the University of North Carolina last year conducted a 
series of programs in French, that is teaching the language, 
and they are conducting another series thils spring in 
Spanish, and getting very good results out of i^. 


Eedirect examination. I 

By Mr. Caldwell: I 

Q. Mr. Carpenter, in those negotiations you had with the 
other stations in North Carolina for an educational pro¬ 
gram, did they contemplate a network emanating from your 
station? A. It was thought that that would be the desirable 
thing eventually, but on account of the enormous cost it was 
not going to be possible. The idea was that th^re should be 
some central organization in the State Department of Edu¬ 
cation so that the educational broadcasting from all 
70 the stations in the State would be some\V"hat uniform 
and under the control of the State Department, but, 
as I say, we have been able to accomplish nothing on that 
so far. j 


4—5444a 
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Chief Examiner Yost: A recess will be taken at this time 
until 2 0 ’clock this afternoon in this room. 

(Whereupon, at 12:38 o’clock p. m., a recess was taken 
until 2 o ’clock p. m. of the same day.) 

71 After Recess. 

Pursuant to the expiration of the recess, the hearing 
was resumed at 2 o ’clock p. m. 

Chief Examiner Yost: You may proceed. 

Mr. Caldwell: Mr. Examiner, when the hearing closed 
this morning the Commission had cross-examined Mr. Car¬ 
penter. If so, I shall put on my next witness. Does the 
Examiner have any further questions? 

Chief Examiner Yost: Not at this time. You mav call 
the next witness. 

Mr. Caldwell: Mr. Massey. 

Thereupon Andrew Massey, produced as a witness on 
behalf of applicant, having been first duly sw’orn, was ex¬ 
amined and testified as follows: 

Direct examination. 

By Mr. Caldvrell: 

Q. Mr. Massey, have you a prepared statement incorpo¬ 
rating your testimony? A. I have, sir. 

Q. Will you please read it? A. My name is Andrew 
^Massey. I reside at Raleigh, North Carolina. I am chief 
engineer of Station WPTF, owned and operated by the 
Durham Life Insurance Company. I hold a second class 
commercial limited license from the Department of Com¬ 
merce. I am a graduate of the National Radio Institute. 

I have been associated wfith WPTF as chief engi- 

72 neer since March, 1928. Prior to that time I served 
as chief engineer at WSEA at Virginia Beach, Vir¬ 
ginia, and for a time I was radio operator in the Coast 
Guard. 

Pursuant to instructions from the Durham Life Insur¬ 
ance Company through the manager of the station, Mr. 
Carpenter, I have made careful investigation of the cost of 
installing the proposed 5-kilowatt equipment. This cost 
will be approximately $75,000.00, including land, buildings, 
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towers, radio equipment, and lines. Of this amount $42,800 
is for the transmitter itself. | 

The type of transmitter described in the 'application, 
which we propose to install, is the most modeifn and most 
efficient Western Electric type 5-C and is fully bqual, if not 
superior, to any apparatus available in the | market. I 
have heard Mr. Carpenter’s testimony. His description of 
our present equipment is entirely accurate. li constitutes 
as good a 1-kilowatt outfit as is possible. 

Since I have been associated with the station, I may say 
that everv recommendation I have made for its technical 

v I 

improvement has been followed by the Durhhm Life In¬ 
surance Company, and no expense has been spared to es¬ 
tablish and maintain the station on the very highest plane 
of efficiency. 

I have also heard Mr. Carpenter’s testimony I with regard 
to proposed sites for the new transmitter. 1 personally 
have investigated these sites and believe them jail to be ad¬ 
mirably suited for good transmission results. I agree with 
him that the site which he indicated as first choice is the 
best of the five for the reasons he indicated. It is as 
nearly level as can be found in the regioji, and seems 
73 free from many characteristics which might inter¬ 
fere with good transmission. The population in the 
neighborhood of the site is sufficiently spars^ so that no 
trouble from blanketing is to be anticipated, i 
I also heard Mr. Carpenter’s testimony with regard to 
our present service area, and the increase which we would 
expect from the granting of this application, t agree with 
the conclusions that he stated, although I fe^ that from 
the point of view of engineering standards he | set the limit 
of our present service range at a rather higpi figure. It 
is my opinion that an increase of power froip 1 to 5 kilo¬ 
watts will more than double the signal strength at every 
point and will come very close to doubling th^ distance to 
which we give both reliable service and fair or occasional 
service. It mav do better than that. 

WPTF has experienced very little trouble 
chiefly because of the time restriction which doos not permit 
it to operate beyond an early hour in the evening. Such 
experience as we have had indicates, however, that the 
station has no rapid fading at any point, and tlM, therefore, 


with fading. 
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the station will derive the full benefit from any increase in 
power. 

In the course of my duties as chief engineer I have 
naturallv listened on the channel of 680 kilocvcles verv fre- 
quently and over long periods of time. I have also listened 
on the channel at times when WPTF is not on the air. I 
have never been able to hear Station KFEQ of St. Joseph, 
Missouri, nor have I been able at any time to detect any in¬ 
terference to our station, either bv wav of heterodvne or 
cross-talk, from that station. This, to my mind, 

74 makes it extremely improbable that that station is 
being interfered with by us, or that it would inter¬ 
fere with us in case our pow’er should be increased to 5 
kilowatts. 

Mr. Caldwell: I turn the witness over for cross-examina¬ 
tion. 

Chief Examiner Yost: Counsel for the Commission, any 
questions? 

Cross-examination on behalf of the Commission. 

By Mr. Smith: 

Q. You spoke about five proposed sites for the location. 
A. Yes, five mentioned in Mr. Carpenter’s testimony. 

Q. You understand, of course, don’t you, that if this ap¬ 
plication were granted the site upon which the transmitter 
would have to be located and erected would be on North 
Carolina Eoute 10 about one mile east of the village of 
Cary and about seven miles west of Raleigh in Cary Town¬ 
ship, don’t you? A. I understand that that is the choicest 
site. However, there might be conditions brought out by 
field strength measurements which will show that that site 
is not as desirable as some others. 

Mr. Caldwell: I wfill say, Mr. Examiner, that we endeav¬ 
ored to make clear by Mr. Carpenter’s testimony that in 
our application, while it indicates in a general way the loca¬ 
tion of the first choice site, the applicant wants it under¬ 
stood that if any fault is to be found with that site, it is 
prepared to follow any recommendation of the Engineering 
Division in that regard, and it has four other sites 

75 already under option that it may choose from. 

Chief Examiner Yost: The Examiner so under¬ 
stood from the testimony. 
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Mr. Caldwell: I simply want the record to bej made clear 
that there is no technical obstacle i nthe way of it bv reason 
of the statement in the application. I 

Chief Examiner Yost: The Examiner would ]be glad if it 
might be somewhat elaborated upon, that is, the nature of 
the measure of radio reception in this proposed! area at this 
time. I think that was touched upon some by the testimony 
already introduced, but the Examiner is not very clear just 
at this time on the extent of radio reception at Raleigh and 
the present area and proposed service area of ithis station. 

The Witness: That is of WPTF ? j 

By Chief Examiner Yost: 

Q. Yes. How many other stations are heard fairly well 
or acceptably in the service area of this applicant’s station 
and the proposed area? A. I would like to refer that ques¬ 
tion to either Mr. Carpenter of Mr. Weather spoon. I am 
a hard working man and do not get much chanc4 to listen. 

Mr. Caldwell: I want to call the Examiner’s attention 
to Mr. Carpenter’s testimony. WPTF is the ionly station 
at Raleigh. The nearest station of over a hilndred watts 
is well over a hundred miles away in any direction. 

Chief Examiner Yost: What is the distance jin airline of 
miles between Raleigh and Charlotte, North Carolina? 

Mr. Caldwell: That was stated in Mr. Carpenter’s testi¬ 
mony. Over 125 miles airline. I 

76 By Chief Examiner Yost: 

Q. Is WLW heard in that territory? A. 11 think they 
fade very badly. That has been my experiencje with them. 
Very badly, and you might say very consistently. 

i 

By Mr. Smith: j 

Q. WLW is heard in the daytime? A. No,lsir. No sta¬ 
tion except ourselves is ever heard in the daytime; that is, 
with satisfactory results at all. | 

Bv Chief Examiner Yost: 

*' I 

Q. You mean at Raleigh? A. At Raleigh. I 

By Mr. Smith: I 

Q. Do I understand you to say, Mr. Masseyj that you are 
a radio engineer? A. No, sir. I am a broadcasting en¬ 
gineer, I think you refer to it. i 

j 

I 

i 
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Q. What do you mean by ‘‘broadcast engineer’’! A. 
Knowing the technique of broadcasting, such as line work, 
amplifier ^vork and the radio transmitters. 

Mr. Smith: That is all. 

Chief Examiner Yost: The Examiner can appreciate and 
consider the fact that this is only a limited daytime station, 
local sunset. Is that correct! 

Mr. Caldwell: Pacific Coast sunset. 

Chief Examiner Yost: Pacific Coast sunset; that the sta¬ 
tions that would ordinarily be heard there at the nighttime 
could not be heard in the daytime when this station is oper¬ 
ating', and that is the time, of course, when the sta- 

77 tion proposes to utilize, is it not! 

The Witness: Yes, sir. 

Chief Examiner Yost: How manv hours has this station 
been operating heretofore! 

Mr. Caldwell: It starts operation at 7:30 in the morning 
and o])erates continuously through the day, the closing 
hour depending on the Pacific Coast sunset. The earliest 
hour is in November and December—this was stated bv 
Mr. Carpenter—8 o’clock p. m. The latest hour which it 
has been operated is in June, 10:30 p. m., and in the other 
months between those two limits. 

Chief Examiner Yost: If there is nothing further the 
witness is excused. 

Mr. Caldwell: Mr. Jansky, will you take the stand! 

Thereupon C. N. Jansky, produced as a witness on behalf 
of applicant, having been first duly sworn, was examined 
and testified as follows: 

Direct examination. 

By Mr. Caldwell: 

Q. Please state your name. A. C.N. Jansky. 

Q. What is your residence! A. Residence is Chevy 
Chase, Maryland; offices in W^ashington, D. C. 

Q. W^hat is your business! A. Consulting radio engi¬ 
neer. 

Q. What is your experience as a consulting radio 

78 engineer! A. I first became interested in radio- 

Mr. Smith: I will admit his qualifications as a radio 
engineer. 
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Mr. Caldwell: With that agreement, Mr. Examiner, I 
will dispense with asking him any further questions. 

Chief Examiner Yost: That is satisfactory yith the Ex¬ 
aminer. I know his qualifications quite well. | 

j 

By Mr. Caldwell: 

Q. Mr. Jansky, you are familiar in a general way with 
the location of Raleigh in the State of North Carolina? A. 
That is correct. | 

Q. Are you familiar equally in a general v^ay with the 
location of St. Joseph, Missouri? A. Yes, sir.! 

Q. Do you know the distance between these I two points? 
A. About 942 miles. j 

Q. Are you familiar with the fact that therp is licensed 
at present on 680 kilocycles a station withi call letters 
KFEQ at St. Joseph, Missouri, with 2Y2 kilowatts power 
and with its hours of operation limited to daytime oper¬ 
ation? A. Yes, sir, I am. 

Q. And you understand, do you not, that that daytime 
operation requires it to close down at its local' sunset, that 
is, at St. Joseph, Missouri? A. Yes. I 

Q. You are familiar with the fact that the applicant 
station, WPTF, located at Raleigh, is at present licensed 
for 1 kilowatt on a limited basis oh this same 
79 channel? A. Yes. I 

Q. Requiring it to close dowm at the time of sunset 
on the Pacific Coast at San Francisco? A. Yds. 

Q. In your estimation, if the present application is 
granted and WPTF is permitted to increase its power 
from 1 kilowatt to 5 kilowatts, will any inljerference be 
caused to KFEQ at St. Louis, Missouri, assuming that it 
remains on its present assignment of power? A. In my 
opinion no interference will be caused in reception from 
Station KFEQ under those conditions. j 

Q. In your estimation will any interference! be caused by 
WPTF with its increased power to Station |KPO’ at San 
Francisco, California? A. I see no possibility of interfer¬ 
ence there at all. I 

Q. In making these statements you are, of course, taking 
into consideration the time limitations on all the stations 
involved? A. Certainly. 


Mr. Caldwell: That is all, Mr. Jansky. 
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Cross-examination on behalf of the Commission. 

By Mr. Smith: 

Q. Professor Jansky, \vhat would you recommend the 
separation to be between a 5-kilowatt station on 680 and a 
21/4-kilowatt station on 680 kilocycles, daytime operation? 
A. Full daytime operation, to prevent interference? 

Q. Interference, heterodyne interference. A. 

80 Well, of course, any such answer as I might give to 
that would have to be subject to wide limitations 

because of differences in conditions. 

Q. Under normal conditions, average conditions? A. I 
could give you an average answer on that for what it is 
worth. Insofar as the good coverages of the stations are 
concerned on this frequency, with normal efficiency on day¬ 
time operation, I think there is no question but what 600 
miles would be ample separation. That is easily a safe 
figure, perhaps less separation than that. 

Q. That is the two stations separated by a distance of 
600 miles would not cause anv heterodvne interference 

V* •> 

within the good service area of either of the two stations? 
A. I think that is absolutelv safe. 

V 

Q. And what would you say the good service area of the 
stations to be; for instance, a 5-kilowatt station, what would 
be the good service area of it ? A. Well, there again, it is 
subject to wide variations. 

Q. Under the same conditions? A. For instance, there 
are situations where a 5-kilowatt- station gives good cov¬ 
erage on the basis of ordinarily accepted definitions in the 
daytime in' a radius of around 40 to 50 miles, and some 
instances where it is less than that. 

Q. The good service area would be 40 or 50? A. As we 
ordinarily accept that definition, good service based on field 
intensities. 

By Chief Examiner Yost: 

Q. Dr. Jansky, in your opinion would the granting of this 
application and the operation of this station at 5 kw. 

81 interfere with any of the stations operating on ad¬ 
jacent frequencies or other stations operating within 

the service area of this station? A. I have not looked at 
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the assignments to analyze them. I can do it ve^y quickly. 

Q. The Examiner would be very glad to have I you do it. 
A. I see no possibility of cross-talk interferencb with ad¬ 
jacent channels that would be objectionable at! all. For 
instance, on the closely adjacent channels, on 670!kilocycles, 
the only station is WMAQ. In the other direction, on 690 
kilocycles, that is a Canadian assigned frequency. 

Chief Examiner Yost: Any further questions of this 
witness ? ! 

The Witness: I would like to say with respect to my pre¬ 
vious estimate on coverage that probably on tlie basis of 
our accepted field intensities, that radius is probably about 
the maximum you would expect to get under the ihost favor¬ 
able conditions. j 

j 

By Mr. Fisher: j 

Q. High quality service? A. No. I mean gciod quality 
service based on the average definition. In manjf instances, 
in some cases, you would get less. ! 

i 

Mr. Caldwell: You are not talking about 5000 watts? 

The Witness: Yes, daytime. | 

By Mr. Fisher: | 

Q. Fifty miles limit good service? A. Yes,| sir, some¬ 
where in there. 

82 Kedirect examination. 


Bv Mr. Caldwell: 

Q. There was another part of the Examinerl’s question 
which I do not believe you answered fully. I hand you a 
list of the seven stations in North Carolina. Will you please 
look over that list and see if you see any possibility of inter¬ 
ference as between WPTF with increased power and any 
of the others? A. Might I ask, is there a map of North 
Carolina available showing the location of the Istations? 

Q. Yes. (Handing Exhibit 5 for WPTF to tlie witness.) 
A. No, I see no possibility of interference with the coverage 
of any other station, taking into account the frequency sep¬ 
arations and the geographical location of those! stations. 



58 


DURHAM LIFE INSURANCE COMPANY VS. 


Q. Even'if all stations were located in Raleigh would you 
anticipate any interference with WPTF with any of the 
others? A. Not any on the basis of those frequencies. 

Recross-examination. 

By Mr. Smith: 

Q. Mr. Jansky, what would you say the good service are- 
of a 1 kilowatt station to be under normal conditions in 
daytime? You have testified, I believe, that the good serv¬ 
ice area of a 5-kilowatt station in the daytime under normal 
conditions' is 40 to 50 miles. A. In the daytime? I can give 
you some specific illustrations on that. 

83 Q. I mean on an average 1-kilowatt station under 
normal average conditions in the daytime. A. Well, 

I know more about the specific instances than I do the 
average, frankly. 

Q. Don^t you know about enough specific instances to 
give the average? A. Allow me to give two specific in¬ 
stances and take the average for what it is worth. I have 
in mind one where the average service area is about 12 
miles. I have in mind another where the good service area 
is about 40. 

Q. That answer is based on the fact that there is in those 
cases no interference with other stations, is there? A, 
There is no interference. Now, my figure on the 5 appears 
to be more in accordance with what you would obtain from 
the attenuation factor in the lower. I said higher. I think 
that 40 is probably not so optimistic as I thought. 

Q. It would be lower? A. No, higher. 

Q. What would you say the good service area of a 2i/l»- 
kilowatt station to be under normal conditions, average con¬ 
ditions, in the daytime? A. Well, we would have to decide 
where we are going to start the thing, somewhere^ in be¬ 
tween the two. If we had a 1 and a 12 and a 5 or 40 or 
somewhere^ in between, 20 to 30, 15 to 25, would probably 
be better. 

Q. 15 to 25 on a 2i/^-kilowatt station? A. Yes. 

Q. That is in the daytime? A. Yes. 

84 By Mr. Fisher: 

Q. And by good service. Professor, you are again re¬ 
ferring to a 5-kilowatt station? A. Yes, sir. 
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I 

Chief Examiner Yost: Any further question^? 

Mr. Caldwell: I want to ask one or two further jquestions. 

Redirect examination. 

Bv Mr. Caldwell: * 

V 

I 

Q. Would the result of increasing from 1 kilowatt to 5 
kilowatts be the result of increasing the intensity pro¬ 
portionately? A. Yes, the square root of 5. 

Q. Mr. Carpenter testified that he regarded the present 
reliable service range for 1 kilowatt about 35 miles. What 
increase would you expewct in radius, increase iin power? 
A. We do not have any particular knowledge concerning 
the attenuation factor. So my estimate would have to be 
subject to modification by actual conditions. I kvould say 
that it might be anywheres from lYj to twice. | 

i 

Mr. Caldwell: That is all. 

[ 

Recross-examination on behalf of the Commission. 

i 

By Mr. Smith: j 

Q. What would you say is the good service area, Pro¬ 
fessor, of a hundred watt station? I 

Chief Examiner Yost: What is the purpose of that 
question? | 

85 Mr. Smith: Just comparing the different watt sta¬ 
tions, that is all. | 

A. Well, of course, Mr. Examiner, I would li|ce to state 
that we are giving averages where, frankly, I do not feel 
that the averages have a great deal of value, pne might 
find—I think possibly the most accurate average that I 
have been able to give is the one based on Mr. Carpenter’s 
testimony with respect to what he is now getting with his 
present one. If he is getting 35 miles with hiis one kilo¬ 
watt transmitter and that should prove to be a 1500 micro¬ 
volt signal, I would say that that is very reasonable, be¬ 
cause I have known of particular instances where a 1-kilo¬ 
watt station does deliver that coverage over that area, and 
on the assumption that his attenuation factor there is 
probably something like what we had in this other instance, 
I think my prediction with respect to increased coverage 

t 

I 

I 
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is probabli’ a reasonable one; but with respect to the aver¬ 
age coverage of a 5-kilowatt or the average coverage of a 
1, conditions vary so greatly throughout the country that 
unless we know the factors atfecting that, the average is 
not of a great deal of value. My average in those instances 
might be off 200 per cent. 

Bv Mr. Smith: 

Q. Well, Professor, you say that you are familiar with 
conditions at Raleigh, North Carolina. A. No. 

Q. I understood you in response to a query of Mr. Cald¬ 
well to state that you were familiar with Raleigh. 

Mr. Caldwell: He said that he was familiar generally 
with the location. 

86 Mr. Smith: Familiar generally with the location. 

A. I have never been to Raleigh. 

Mr. Caldwell: I think he meant the location on the map. 
I think I put the question that way. 

By Mr. Smith: 

Q. Then you are not familiar with Raleigh and condi¬ 
tions there, broadcasting conditions there more partic¬ 
ularly, or with the conditions at St. Joseph, Missouri? A. 
Surrounding that town? 

Q. Surrounding the territory there. A. Not by actual 
visits to the territory. 

Q. Simply by reference to maps? A. That is correct. 

Q. And yet you state that no interference would be 
caused by granting this application with the station at 
St. Joseph, Missouri, not being actually familiar with the 
territory or broadcasting conditions of either place? A. 
Certainly. That is, broadcasting conditions, by that you 
mean the terrain and character of the country and that 
sort of thing? 

Q. Yes. A. Yes, I state that. 

Q. You are giving us then what you deduce from your 
knowledge after having investigated many broadcasting 
stations and conditions throughout the country? A. 
Exactly. 

Q. And yet you could not say what the good service 
area of a hundred watt station, good average service area 
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of an average hundred watt station in tlie daytime 

87 under average conditions, would be? Ai I do not 
like to give an average where I do not feel that I 

have enough — concerning specific instances to make the 
answer. 

Q. I am not asking about a specific instance, 

I am talking about an average station. A. If you want to 
give me the antenna efficiency of an average lOb-watt sta¬ 
tion and the attenuation factor in the territory, 11 can give 
you the result. | 

Q. Do you know what the antenna efficiency of Ithe station 
at Ealeigh, North Carolina, is? A. No. j 

Q. Or what it would be if this application w^re granted 
and the transmitter built? A. No, sir. j 

Q. Do you know what the antenna efficiency is! of the sta¬ 
tion at St. Joseph, Missouri? A. No. However, I know 
that those values cannot be such as to warrant interfering 
signals being produced in the service area of the others. 

i 

Chief Examiner Yost: Any further questions? 

Mr. Smith: No, Mr. Examiner. 

' I 

Chief Examiner Yost: Witness excused. : 

Mr. Caldwell: Mr. Examiner, I have several ifurther ex¬ 
hibits to offer. As WPTF Exhibit No. 6 I offer the alloca- 

j 

tion lists issued by the Commission as of March 1, 1928, 
and as Exhibit No. 7 the Commission’s allocatidn list as of 
November 15, 1928. j 

I may state that my purpose in offering these has 

88 to do with the question we are apparently confronted 
with under General Order 102. These lists show the 

state of affairs as they were at first when the D^vis Amend¬ 
ment was enacted, as they were when the new allocation 
was effective pursuant to the Davis Amendment, and as a 
basis of comparison with the present frequency list which 
is in the record. ! 

Chief Examiner Yost: The Examiner is of Ithe opinion 
that this would be prima facie—that is, assumiilg this to be 
correct as of that date—prima facie proof that that was the 
state, and that they were accurate as of that date. They 
are exhibits offered by the applicant properly! certified in 
duplicate copies, attested by the Secretary of the Commis¬ 
sion; is that right? 


Professor; 
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Mr. Caldwell: Yes. I should call the Examiner’s atten¬ 
tion to this fact, however, that the Secretary certifies that 
these are true copies of the publications issued by the Com¬ 
mission at that time. He has declined to certifv that thev 
are correct allocation lists. He says that, not being Secre¬ 
tary himsfelf at the time, he has no knowledge and there is 
no means other than these documents of proving what was 
the actual fact, but nevertheless they are the publications 
of the Commission which were issued on those dates. It is 
the only means I know of showing the state of affairs. 

Chief Examiner Yost: The Examiner, of course, is of 
the opinion that the statement therein would be subject to 
rebuttal and subject to being disproved. 

Mr. Smith: Mr. Examiner, may I object to both exhibits, 
both lists, upon the ground that they are each immaterial to 
the issue involved in this case? 

89 Chief Examiner Yost: Objection overruled. They 
may be admitted for what they are worth. 

By Mrj Fisher: We would like to have an exception to 
that ruling, Mr. Examiner. There is absolutely no bearing 
on this case. You introduced two-year old lists, Mr. Cald¬ 
well, or three-years old. 

Mr. Caldwell: Why, the dates speak for themselves. 

Mr. Fisher: What is the date? 

Mr. Caldwell: March 1, 1928. 

Mr. Fisher: Three years old. It has no bearing on this 
case, the allocation list at that time, and we are going to 
object to that evidence going in. 

Mr. Caldwell: The issue has been raised under General 
Order No. 102. 

Chief Examiner Yost: They are admitted under the rule. 

Mr. Fisher: That Order was passed only a matter of a 
few weeks ago. 

Mr. Caldwell: Some two years afterward they see fit to 
issue General Order under the Davis Amendment. It has 
put us in the very difficulty which we are faced with under 
this application. 

Mr. Fisher: That has no bearing upon this case, what the 
policy of the Commission has been for a period of three 
years, whatsoever. If those are frequency lists at the time 
the Davis Amendment went into effect, if that is what he is 
intending to show, he is attempting to show, I presume, that 
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every action of the Commission since that time has been im¬ 
proper, by innuendo, and certainly it is inadmissible for 
any purpose here, for no reason whatsoever, and it 
90 discredits the action of the Commission ov^r a period 
of three years. I 

Chief Examiner Yost: These are records ofi the Com¬ 
mission. i 

Mr. Fisher: That does not make them admissible. 

Chief Examiner Yost: They are properly certified; that 
is, they are certified that they are records of 'that date. 
The Secretary refuses to certify that they are! correct, 1 
believe Mr. Caldwell stated. So far as the Eiaminer is 
concerned, it will have no bearing or influence upon the 
Examiner’s findings. 

Mr. Caldwell: Well, in the sense that you mean that, I 
think that is in line with the statute. I do not bxpect that 
the Examiner will rule on the validity of General Order 
102, but I do want to preserve the record so that I may be 
free at any time to question it. | 

Chief Examiner Yost: The Examiner feels th^t you may 
neither gain nor lose by his ruling in this matter!; that if he 
rejects them he is just in the same position in law as if he 
admits them, because they will be given no consideration 
by him bearing upon the merits of this applicatibn. 

Mr. Caldwell: I am simply anxious, of course, that they 
be a part of the record for whatever purpose they may be 
lawfully used, by way of the interpretation of the Commis¬ 
sion’s interpre-ation of the Davis Amendment. 

Chief Examiner Yost: With the explanation 
iner has made, they may be admitted. 


the Exam- 


(Two copies of frequency lists of March 1, |1928, were 
received in evidence and marked “Docket 1090 Applicant 
WPTF Exhibit No. 6” and are on file with trjanscript of 
the record with the Commission.) i 

91 (Two copies of frequency list of November 15, 
1928, were received in evidence and marked “Docket 
1090 Applicant WPTF Exhibit No. 7”, and are jon file with 
transcript of record in possession of the Comihission.) 

i 

Mr. Caldwell: Mr. Examiner, I ask to have i introduced 
WPTF’s Exhibit No. 8, which is a certified copy of the 
last application for the renewal of Station KFEQ at St. 
Joseph, Missouri. These are otfered not only for the gen- 
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eral information contained about the station, but showing 
the actual hours that they are in operation, and therefore 
with some bearing on this possible question of interference. 

Chief Examiner Yost: They may be admitted. 

(Two copies of renewal application of Station KFEQ, 
dated December 19, 1930, were received in evidence and 
marked ‘‘Docket 1090 Applicant WPTP Exhibit No. 
and are on file with transcript of record with the Commis¬ 
sion.) 

Mr. Caldwell: For the same purpose I ask to be ad¬ 
mitted WPTF’s Exhibit No. 9, which is a certified copy 
of the license of that station now in force. 

Chief Examiner Yost: They may be admitted. 

(Two copies of broadcasting license of Station KFEQ 
dated October 16, 1930, were received in evidence and 
marked “Docket 1090 Applicant WPTF Exhibit No. 9’’, 
and are on file with transcript of record with the Commis¬ 
sion.) 

Mr. Caldwell: I ask Mr. Barron to take the stand. 

Thereupon J. H. Barron, produced as a witness on be¬ 
half of applicant, having been first duly sworn, was ex¬ 
amined and testified as follows: 

92 Direct examination. 

Bv Mr. Caldwell: 

Q. Please state your name. A. J. H. Barron. 

Q. Your residence is Washington, D. CJ A. Yes. 

Q. You are of the staff of the Engineering Division of 
the Federal Radio Commission? A. That is correct. 

Mr. Caldwell: I assume this witness is qualified. 

Mr. Smith: His qualifi’cations are admitted. 

By Mr. Caldwell: 

Q. Mrl Barron, are you familiar with the location of the 
applicant station at Raleigh, North Carolina, and KFEQ 
at St. Joseph, Missouri? A. Yes. 

Q. Do you know the distance between those two points? 
A. The distance from Raleigh to St. Joseph, Missouri, is 
940 miles. 
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Q. If WPTF, the application station, were jiermitted to 
increase its power from 1 kilowatt to 5 kilowatts, and as¬ 
suming that the time limitations on both stations remain 
the same, would you expect any interference to result to 
KFEQ? A. I would not expect any interfei^ence in the 
regular service area of either station. i 

Q. The Engineering Division of the Commission has 
adopted for its own guidance, has it not, a table of stand¬ 
ard safe distances for daylight operation? A. Yes. 

93 Q. Will you please state what that standard is for 
a station of 5 kilowatts and a station lof 2^2 kilo¬ 
watts daytime? A. The recommended separation for si¬ 
multaneous operation in the daytime of a 2i/^-kilowatt sta¬ 
tion and a 5-kilowatt station is 424 miles. 

Q. Would you again, assuming that the ,! increase of 
power given to WPTF is 5 kilowatts, anticipate any in¬ 
terference from Station KPO at San Francisco, Califor¬ 
nia? A. No, I would not. | 

Q. Mr. Carpenter, the manager of the station, has tes¬ 
tified that from his experience the present reliable service 
area of WPTF with 1 kilowatt is 35 miles. Would vou re- 
gard that as a reasonable figure for a station of 1 kilowatt 
power? A. That is a reasonable figure, yes. A number of 
1-kilowatt stations would run the service t|o somewhat 
greater distances than that, but that is a jconservative 
figure. I 

Q. Would you say that his estimate that aii increase of 
power to 5 kilowatts would bring about an increase of that 
radius to 60 miles is a reasonable estimate? A. From my 
observations 5-kilowatt stations operating in Ithe daytime, 
it usually runs satisfactory service to an are^ of 50 to 60 
miles from the transmitter. 

Q. Mr. Carpenter in his testimony estimated that the 
radius of their fair or occasional service are^ is about 75 
miles for one kilowatt. Do you regard that jas a reason¬ 
able estimate? A. It is certainly possij3le to receive 

94 that station at 75 miles distance. I have heard it 
here in Washington on several occasions at night, 

although it is not what you would call consistent service. 

Q. Have you ever heard it in the daytime i in Washing¬ 
ton? A. I do not believe I have. | 

i 

5—5444a 
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Q. He further in his testimony estimated that the in¬ 
crease to 5 kilowatts would increase that radius of fair or 
occasional service to about 125 miles. Do you regard that 
as a reasonable estimate? A. It certainly could be re¬ 
ceived with some satisfaction at 125 miles distance on 
nighttime when receiving conditions were favorable. 

Q. Daytime, I meant? A. It probably could be received 
that far occasionally. 

Q. Would you have any quarrel with that estimate of 75 
to 125 as a result of that increase in power? A. Well, any 
figures that you would state on there, of course, could be 
multiplied by the factor of at least two to one. So they 
certainly are within that liimt. 

Mr. Caldwell: That is all. 

Chief Examiner Yost: Counsel for the Commission, any 
questions? 

Mr. Smith: No cross-examination, Mr. Examiner. 

Chief Examiner Yost: Witness is excused. 

Mr. Caldwell: That concludes our case, Mr. Examiner. 

Chief Examiner Yost: Has counsel for the Commission 
any testimony? 

Mr. Smith: Mr. Barron. 

95 Evidence Offered on Behalf of the Commission, 

Thereupon J. H. Barron, produced as a witness on be¬ 
half of the Commission, having been first dulv sworn, was 

7 O v 7 

examined and testified as follows: 

Direct examination on behalf of the Commission. 

By Mr. Smith: 

Q. Your name is J. H. Barron? A. Yes, sir. 

Mr. Caldwell: We admit the gentleman’s qualifications 
as a radio engineer. 

By Mr. Smith: 

Q. Mr. Barron, have you the quota figures there before 
you for the State of North Carolina? A. Yes. On clear 
channels,' North Carolina is due 5.19 and is assigned 5.62. 
On regional channels it is due 2.87 and is assigned 1.60. 
On locals, it is due .77 and is assigned .60. 
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Total due is 8.83; total assigned is 7.82. 

Q. Have you the quota figures before you for the Third 
Zone? A. On clear channels, the Third Zone i|s due 47.00 
and is assigned 42.52. On the regionals it is due 26.00 
and is assigned 36.92. On locals it is due 7.00 and is 
assigned 10.15. The total due is 80; totajl assigned, 
89.59. I 

96 Q. The granting of this application, ]^Ir. Barron, 
would increase the quota for the State of North 
Carolina by how much? A. It would increase it by 1.48 
units. I 

Q. And would it increase the quota for the Third Zone 
by 1.48 units? A. It would. I 

Q. What other States in the Third Zone, Mr,i Barron, at 
present are over quota? A. Texas, Tennessee; Oklahoma, 
Louisiana, and Florida. 

Q. Wliat is the quota due the State of Texas? A. Total 
due Texas is 16.32. I 

Q. What is assigned Texas? A. Assigned, 22.77. 

Q. What is the total due Tennessee? A. 7.29. 

Q. And assigned? A. 13.00. ' 

Q. The quota due Oklahoma? A. 6.67. | 

Q. And assigned? A. 7.75. | 

Q. The quota due Louisiana? A. 5.83. I 

Q. And assigned? A. 8.50. I 

Q. Due Florida? A. 4.09. 

Q. And assigned? A. 8.35. I 


97 Mr. Smith: Mr. Examiner, at this timb may I ask 
you to take judicial notice of all applications pend¬ 
ing in the broadcast band in the Third Zone ? 

Mr. Caldwell: I want to object to that, Mr. Examiner. 
That raises an issue which we cannot at this time possibly 
meet. We have received no notice of any ot)ier applica¬ 
tion, no other parties who were made parties I respondent. 
We have prepared for every party that has l)een made a 
party respondent. I 

Mr. Smith: Reading from page 11 of the rfiles, Mr. Ex¬ 
aminer, Section 8 (a) 2: 


‘Mn any hearing on an application for an iiistrument of 
authorization the following records of the Cominission shall 
be considered as a part of the record without special re¬ 
quest or offer by any party unless otherwise $tated in the 
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transcript: A list of all applications pending at the date of 
said hearng with respect to any station seeking to operate 
in said band.” 

I take it it means a broadcast band. Under that portion 
of the rules d would ask the Examiner to take judicial notice 
of all applications pending in the Third Zone. 

Mr. Caldwell: May I ask counsel for the Commission to 
state for the purpose of this record whether this has ac¬ 
tually been done in hearings up to date in any record that 
has been made up by the Examiner ? 

Mr. Smith: I have no knowledge of any specific instance 
where it has been done, Mr. Caldwell, but it probably has 
been done. 

Mr. Fisher: In all hearings up to date, we have 
98 submitted a list of them just to summarize it for the 
consideration of the Examiner. I tliink that certainlv 
that list has been introduced, particularly for North Caro¬ 
lina. 

Mr. Barron: Yes, I do. 

Mr. Caldwell: I want to point this out further, Mr. Ex¬ 
aminer: Of course, I have no question that if Mr. Barron 
says certain applications are pending they are, but we have 
no means of knowing them or nobody has means of know¬ 
ing that any one of them existed or would cut any figure 
in any quota figures or any question raised in our applica¬ 
tion. We are simply confronted with the set of facts which 
I think have a rather misleading result. They do not in¬ 
dicate anything substantially, yet they raise issues that we 
cannot meet. 

Chief Examiner Yost: Well, as the .Examiner under¬ 
stands the rules, they are a part of the record, and neces¬ 
sarily I will have to take judicial notice of them. 

Mr. Caldwell: I want to enter an exception to that, then. 

Chief Examiner Yost: The exception will be noted. Any 
further questions of this witness? 

Cross-examination on behalf of the applicant. 

Bv Mr. Caldwell: 

Q. Mr. Barron, in the Engineering Division, have you 
adopted any standard of what we call tolerance in estimat- 
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I 

ing how close it is possible to come to an exact state quota 
if you base it on population! I 

Mr. Smith: I do not quite understand the question, Mr. 
Examiner. May I have the reporter read it! I 

99 (The pending question as above recorded was read 
by the shorthand reporter.) 

I 

Mr. Smith: I do not quite understand it. 

Mr. Caldwell: If I may restate it, what I have!in mind is 
this: I 

By Mr. Caldwell: | 

I 

Q. Is there any standard of tolerance in terms of per cent 
one way or the other or mathematical quota th^t you con¬ 
sider would not violate the requirements of |the Davis 
Amendment or the State’s equitable share! In other words, 
if an applicant in a State is 5 per cent over quqta, is that 
due to a violation of the quota system! i 

Mr. Smith: I will object to that question. ‘ 

Chief Examiner Yost: The witness may ansv^er it if he 
knows. It is proper cross-examination, the Examiner thinks. 

A. I do not know of any tolerance standard that has been 
adopted for that purpose. i 

j 

By Mr. Caldwell: I 

Q. Let me put it this way: Suppose the State Iquota is 10 
units and the application would bring the Statej’s quota to 
10.01 units. Would you regard that as blocked by any 
regulation of the Commission! | 

Mr. Smith: I object to that, Mr. Examiner. 

Chief Examiner Yost: What is the question, jplease! 

Mr. Smith: Whether it is blocked by any General Order. 
Chief Examiner Yost: Read the question, please. 

(The pending question was read as recorded by the short¬ 
hand reporter.) I 

100 Mr. Smith: I object. 

Chief Examiner Yost: Objection sustained. That 
is not an engineering question. It is a question of policy 
for the Commission. 
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By Mr. Caldwell: 

Q. Mr. Barron, in your work in the Engineering Division, 
you are the ones, are you not, who pass on whether or not a 
particular application comes within the quota allowance of 
a State or raises any quota question? 

Mr. Smith: I object to that, Mr. Examiner. What he does 
and what his official actions may be in the Engineering Divi¬ 
sion probably is confidential and in this respect is confiden¬ 
tial. 

Chief Examiner Yost: The Examiner cannot see the mate¬ 
riality of that. 

Mr. Caldwell: What I am trying to get* at is this, Mr. Ex¬ 
aminer : The Davis Amendment, after all, does contain some 
phrases which seem to be lost sight of in a hearing like this. 
One of them is the phrase “as nearly as possible’’; the other 
is, “as between the States in the zone” the allocation pre¬ 
scribed is “fair and equitable”; it is not “equal.” 

Now, those words, I think, would lead to the interpretation 
that there is some latitude, a fair amount of latitude. W^hat 
I am trying to get out is whether there is a practice of allow¬ 
ing a certain tolerance, which I believe I can show there is, 
and if that is a fact, then I want to have the advantage of it 
for this applicant, as well as those other fortunate appli¬ 
cants 'who have had the advantage of it. 

If it is true, and I think it is, that you cannot give a 
101 State such an assignment as apparently mathematics 
require for North Carolina, S.83, that cannot be done 
mathematically with any single application and there has 
to be a tolerance one w^ay or the other. You cannot have all 
your stations just a little below, because your zone would be 
a little below, because there must be a tolerance somewhere. 
What I want to find out is how much that is. 

Mr. Smith: He is asking a legal question and asking for 
an interpretation from Mr. Barron, who is qualified as a 
radio engineer. 

Mr. Caldwell: Maybe I should place Mr. Smith on the 
stand. 

Chief Examiner Yost: It is quite apparent to the Ex¬ 
aminer that a law such as the Federal Radio Act and the 
Davis Amendment, which are necessarily administrative, 
are more or less flexible, and the Examiner’s opinion is, 
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! 

I 

i 

i 
1 
I 

however, that this matter cannot be properly I proven by 
him. : 

Mr. Caldwell: Well, let me put this question then. 

By Mr. Caldwell: 

Q. Mr. Barron, according to your figures, if this applica¬ 
tion were granted the State of North Carolina would be 
47/100 of 1 per cent over quota; is that correct!? A. That 
is the total. I 

Q. It is a total amount of 48/100 of 1 unit? 9. North 
Carolina is 1.01 units under quota. This would increase it 
1.48 units. Therefore, it would be .47 unit ovet quota, and 
the percentage would be the .47 divided by 8.83. j 

Q. Would you please give an illustration of wjhat .47 of a 
unit is, translated into broadcasting fac^ilities? A. 
102 It depends on the power of a station. The lowest 
charge of a full-time station, or those of |00 watts or 
less power, is .2 unit. It would, therefore, be equivalent to 
more than two of those stations. 

Q. It would be equivalent to slightly over tivo 100-watt 
stations? A. Yes, sir. | 

Q. What would be the nearest estimate for one regional 
station that would figure into .47 of a unit? A. Of what 
power ? i 

Q. I want to translate .47 of a unit into a rjegional sta¬ 
tion of a given power. A. A 500-watt full-time regional 
station is .6 of a unit, and a 250-watt full-time regional sta¬ 
tion is .4 of a unit. It lies between those two. 

Q. Now, we are told that under General Order 102, this 
applicant must apply for something in use iii one of the 
over quota States in the Third Zone. Will you give an 
illustration of what under the quota system ^^ould be ap¬ 
plied for in the State of Texas, for example? : 

Mr. Smith I object, Mr. Examiner. He is I asking this 
witness again for his interpretation of General Order 102. 

Chief Examiner Yost: Objection sustained. ■ 

I 

By Mr. Caldwell: | 

Q. Suppose, Mr. Barron, that WPTF should apply for 
some of the power held by a 50-kilowatt station in Texas. 
There are such stations in Texas, are there not ? A. There 
are. 
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Q. If WPTF should ask for four kilowatts of one 

103 of those 50-kilowatt stations, would that reduce 
Texas’s quota? 

Mr. Smith: I object to that. You are asking what it 
w’ould reduce the Texas quota? 

Mr. Caldwell: Yes, would that reduce Texas’s quota? 

Mr. Smith: I object. 

Chief Examiner Yost: Within the Third Zone? 

Mr. Caldwell: Yes. 

Chief Examiner Yost: He may answer that question. 
Mr. Smith: The asking for it obviously could not de¬ 
crease the Texas quota. 

Mr. Fisher: General Order 92 covers that point. 

Mr. Smith: Taking away from a station in Texas might 
decrease the Texas quota. 

Mr. Caldwell: I think Mr. Fisher is right. It does not 
decrease Texas’s quota any. I am willing to accept that. 

Chief Examiner Yost: I think Mr. Smith’s suggestion 
that asking would not reduce it, but taking it away must. 

By Mr. Caldwell: 

Q. Mr.' Barron, can you suggest anything that we could 
apply for in the State of Texas—I am mentioning Texas 
just simply because it is one of the over quota States in the 
Third Zone—but anything that we can ask for would not 
simply reduce the broadcasting service that some others in 
Texas are getting, without affecting any corresponding 
benefit to those same people? 

Mr. Smith: I object, Mr. Examiner. 

Chief Examiner Yost: Sustained. 

By Mr. Caldwell: 

'Q. Is there anything in our application, Mr. 

104 Barron, for an increase in power from 1 kilowatt to 
5 kilowatts that affects any station that you know of 

in any of the over quota States in the Third Zone? 

Mr. Smith: I object. 

Chief 'Examiner Yost: On what ground? 

Mr. Smith: Mr. Barron is not qualified to answer that 
question. 

Chief Examiner Yost: What is the question? 
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(The pending question was read by the shqrthand re¬ 
porter as above recorded.) | 


Mr. Smith: There may be laws of the Commission which 
Mr. Barron is not familiar with, perhaps. 

Chief Examiner Yost: Proper cross-examination; if he 
can answer it, he may be permitted to do so. | 

Mr. Caldwell: Read the question. I 

(The pending question was read by the shorthand re^ 
porter as above recorded.) 

Mr. Smith: I object, Mr. Examiner. He is asking again 
indirectly for Mr. Barron’s interpretation qf General 
Order 102. | 

Mr. Caldwell: Well, I will restrict that question to any¬ 
thing of an engineering nature adversely affecting it from 
any engineering point of view. i 

Mr. Smith: No objection. 

Chief Examiner Yost: The witness may aiiswer.- We 
may all learn something here directly. 

i 

A. As far as affecting any stations in over qhota States 
in the Third Zone as regards interference in their regular 

service area, this would not in my opinion affect that. 

] 

j 

105 By Mr. Caldwell: j 

A. Mr. Baron, can you give any engineering reason why, 
in applying for an increase of power as we are doing on 
680 kilocycles from 1 kilowatt to 5 kilowatts limited time, 
we should apply for the facilities in use in some over quota 
State in the Third Zone, any engineering reasoh. 

Mr. Smith: I object to that, Mr. Examiner. | 

Chief Examiner Yost: He may answer. I 


A. Can I base my answer on the question of interference 


alone regarding the engineering part of it, or 
volve the quota too? 


does it in- 


By Mr. Caldwell: I 

Q. I would say the quota is a matter of la^^, according 
to counsel for the Commission. I am asking! for simply 
engineering reasons. A. No. I already stated that I would 
not expect any interference to other stations within the 

6—5444a i 


I 


j 
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regular service area to be caused by the granting of this 
application. 

Q. Then, to make this question clear: Do you know of 
any reason outside of General Order 102 why it should be 
necessary for this applicant to apply for any facilities in 
use in an over quota State ? 

Mr. Smith: I object, Mr. Examiner. 

Chief Examiner Yost: I do not quite see the import of 
that question. Will you read the question, Mr. Reporter? 

(The pending question was read by the shorthand re¬ 
porter as above recorded.) 

Chief Examiner Yost: Objection sustained. 

106 Mr. Caldwell: I want to make an exception to that 
and offer to prove by the witness that there is no 
reason outside of the terms of General Order 102 for mak¬ 
ing an attempt to take these facilities away from some other 
over quota State. 

Mr. Smith: The Davis Amendment itself. 

Mr. Caldwell: Well, that is the question between us. I 
think that Order 102 has forgotten the Davis Amendment 
and the w’ords ^‘as nearly as possible’’ and some other 
qualifications in it. That is all, Mr. Barron. 

Chief Examiner Yost: If there are no further questions, 
the w’itness is excused. 

Has the Commission anything further to offer? 

Mr. Smith: No, Mr. Examiner. 

Chief Examiner Yost: Anything further, Mr. Caldwell? 

Mr. Caldwell: No, Mr. Examiner. 

Chief Examiner Yost: If there is nothing further, the 
hearing is concluded. 

(Whereupon, at 3:07 o’clock p. m., the hearing was con¬ 
cluded and the case submitted.) 
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107 In the Court of Appeals of the District of Columbia. 

No. 5444. I 

Durham Life Insurance Company (Station! WPTF) 

i 

V. I 

Federal Radio Commission. ! 

1 

i 

Stipvlations, 

j 

It is hereby stipulated by and between the parties to the 
above entitled cause that for the purpose of ajroiding un¬ 
necessary expense in the printing of the record herein, the 
following documents may be omitted from the record to be 
filed with the Court: 

WPTF Exhibit No. 1. Financial Statement. 

2. Office and Studio layout. 

3. Person-al Chart. 

4. Program schedule 2/lp to 2/22. 

5. Map of North Caroling. 

. - 6. Frequency list 3/1/28. ! 

7. ‘‘ ‘‘ 11/15/28. 

8. Renewal application on KFEQ 

12/19/30. I 

9. License KFEQ 10/16/30. 

Depositions of 0. Max Gardner, Dennis G. Birummitt, W. 
P. Stacy, Baxter Durham, General Albert L. I Cox, W. A. 
Graham, Dan C. Boney, Col. J. W. Harrelsonj W. T. Lee, 
R. A. Doughton, W. H. Richardson, Dr. A. T. Allen, 
Josephus Daniels, E. E. Culbuth, Alexander Webb, Dr. 
Charles E. Brewer, Dr. Clarence Poe, N. E. Ec^gerton, Mrs. 
T. W. Bickett, John P. Swain, P. S. Daniel, hJ. B. Branch, 
N. A. Dunn, I. M. Bailey, E. B. Crow, Frank Page, P. A. 
Tillery, John P. Stedman, W. C. Pressley, J. Gl. Hudson, D. 
Holoman, H. H. Brimley, Dr. A. C. Bulla, Lex Klutz, Dr. 
F. S. Love, Rev. E. McNeill Poteat, and Dr. p. Tucker. 

It is further stipulated that the foregoing documents are 
unnecessary to a decision on the issues raised oh this appeal 
since, so far as they contain relevant matters, they are 
merely cumulative to testimony contained in the record 
and/or are adequately summarized in the report of the 
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chief examiner and the Statement of Grounds for Decision 
of the Federal Radio Commission herein. 

DURHAM LIFE INSURANCE CO., 

Appellant^ 

Bv LOUIS G. CALDWELL, 

Its Attorney. 

FEDERAL RADIO COMMISSION, 

Appellee, 

By BEN S. FISHER, 

Acthig General Counsel. 


Dated Julv 31, 1931. 

108 [Endorsed:] No. 5444. In the Court of Appeals 
of the District of Columbia. Durham Life Insurance 
Company (Station WPTF), appellant, vs. Federal Radio 
Commission, appellee. Stipulations. Kirkland, Fleming, 
Green & Martin, 914 National Press Building, Washington, 
D. C. Louis G. Caldwell, Resident Partner. 


(Here follows Commission’s list of applications, side folios 

109, 110.) 
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GENERAL ORDER NO. 41 I 

Federal Radio CcImmission, 
WasKington, D. C. 

At a session of the Federal Radio Commission heldj at its office in 
Washington, D. C., on September 4, 1928— 

It is ordered that a daytime broadcasting station is Ihereby defined 
as a station which under its license from this commissibn is permitted 
to operate only during certain designated hours duriig the daytime 
and is not permitted to operate at any time when it^ operation will 
cause heterodyne interference with other broadc^ting stations 
assigned to the same frequency. I 

No daytime ta ion will be permitted to operate after the average 
time for sunset during any particular month, to be determined from 
time to time by the chief engineer of the commissionl The time of 
such sunset shall be taken with reference to the location of the trans¬ 
mitter of the daytime broadcasting station unless it!is the farthest 
east of the stations assigned to the same frequency; in this event the 
time shall be taken 'svith reference to the location of the transmitter 
of the nearest broadcasting station on the same frequency located to 
the west of such daytime broadcasting station. 

[seal.] Federal Radio Pommission, 

By E. O. Sykes, 

Actvkg Chairman. 


GENERAL ORDER NO. 42 AS AMENDED 

Federal Radio Commission, 

M'oshington, D. C. 

At a session of the Federal Radio Commission held at its office in 
Washington, D. C., on June 16, 1930— i 

It is ordered: \ 

1. That, except as hereinafter stated, no broadcasting station 
assigned to any of the frequencies set forth in subparagraph A of 
paragraph 4 of General Order No. 40 be authorized to |use in excess of 
25 kilowatts until further order of the commission. 

2. That, until further order of the commission, not more than 
4 of such frequencies from each zone shall be assigned for use of 
stations operating with 25 kilowatts regular and 25 Idlowatts experi¬ 
mental power. 

3. That, for experimental purposes, the commission may author¬ 
ize the use of any amount of power in excess of 50 kilowatts, in 


(V) 
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VI 


equal amounts for each zone, by such broadcasting stations at such 
hours between midnight and morning as may be determined by the 
commission. 

4. That, the commission may authorize the use of an amount of 
power not in excess of twice that above set forth in paragraphs 1 and 
2, by the broadcasting stations therein referred to, respectively, for 
daytime operation only, the exact hours to be determined by the 
commission. 

5. That, nothing stated in this order shall be construed as giving 
any broadcasting station any right or claim to any of the maximum 
amounts of p6wer hereinabove set forth, or to any amoimt of power 
in excess of the amount which the commission shall from time to 
time in each case find best calculated to serve public interest, con¬ 
venience or necessity. 

Federal Radio Commission, 

By C. McK. Saltzman, 

Chairman. 


GENERAL ORDER NO. 48 

Federal Radio Commission, 

Washington, D. C., October 24, 1928. 

At a session of the Federal Radio Commission held at its offices 
in Washington, D. C., on October 22, 1928— 

A limited time broadcasting station is hereby defined as a station 
which, under its license from this commission, is permitted to operate 
during hours allowed daytime broadcasting stations as specified in 
General Order No. 41, and in addition during certain time tempo¬ 
rarily not used by the unrestricted station or stations on the same 
frequency. An example is the use of late evening hours by a limited 
time broadcasting station in the West after the closing of an eastern 
station on the same frequency. 

A limited time broadcasting station desiring to operate after simset 
shall so notify the commission, which will ascertain what hours the 
use of which is not desired by the xmrestricted station or stations on 
the same frequency, and will thereafter authorize the operation of the 
limited time station accordingly, subject, however, to the right of said 
unrestricted station or stations to reclaim the use of such hours 
upon reasonable notice to the commission and to the limited time 
broadcasting station. 

A limited time broadcasting station will not be permitted to operate 
at any time when its operation will cause heterodyne interference 
with other broadcasting stations assigned to the same frequency. 

Federal Radio Commission, 

[seal.] By Ira E. Robinson, 

Ch/iirrnan. 
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» Experimentally. “ C. P. to increase power to 100 watts. 
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WAPI.. Birmingham, Ala. Alabama Polytechnic Institute, Univer-- 6KW. Shares with KVOO. 

sity of Alabama and Alabama College. 

KVOO. Tulsa, Okla... Southwestern Sales Corporation_ 6KW_ Shares with WAPI. 
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M O. P. to Increase power to 100 watts. *• C. P. to increase power to 100 watts. 
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BROADCASTING STATIONS BY FREQUENCIES—Continued 

1600 KILOCYCLES—Continued 
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FEDERAL RADIO COMMISSION 

Washington, D. G. 


GENERAL ORDER No. 93 


At a session of the Federal Radio Commission held iit its offices 
in Washington, E>. C., on the 25th day of June, 1930, 

It is Ordered that the following rules and regulation^ pertaining 
to practice and procedure before the commission be, and the same 
are hereby, adopted. 

It is Further Ordered that all general orders or parts thereof 
and all rules and regulations in conflict therewith be, and the same 
are hereby, repealed. ! 

It is Further Ordered that this general order be effective on Sep¬ 
tember 1,1930. I 

Federal Radio Commission", 
By James W. Baldwin, 

^ecretary^ 
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PRACTICE AND PROCEDURE BEFORE THE FEDERAL RADIO 

COMMISSION 

Subtitle A.—GENERAL 

Section 1. OflSce of the commission. —^The principal office of the 
commission shall be located at Washington, D. C. Except for Sun¬ 
days and legal holidays throughout the year and except fod Saturdays 
after 1 o’clock p. m. during the period from June 1 to i October 1 
(both inclusive), the office will be open every day from!9 a. m. to 
4.30 p. m. 

Sec. 2. Meetings of the commission. —^AU meetings of the com¬ 
mission, unless otherwise determined by a majority of its members, 
shall be held at the principal office of the commission. The commis¬ 
sion will, however, meet at another place if so deternjined by a 
majority of its members and may, by one or more of it^ members, 
or by such examiner or other employee as it may desi^ate, hol'd 
hearings, conduct investigations, and prosecute any inquiry necessary 
to its duties at any other place. 

Sec. 3. Secretary to sign instruments of authorization and or¬ 
ders. —^All instruments of authorization granted by the commission 
and all orders issued by it shall, unless otherwise specifically provided 
by order of the commission, be signed by the secretary in the name 
of the commission. i 

Sec. 4. Official record. —^The official record of any action of the 
commission, other than in connection with or as the result of hear¬ 
ings on applications or revocation proceedings, shall be the minutes 
of such session, kept by and in the custody of the secretary. The 
official record of any action by the commission made in i connection 
with or as the result of any such a hearing, shall be the otder of the 
commission entered and filed in the appropriate hearing docket file. 
Such official records shall be subject to inspection at the bffice of the 
secretary during business hours. i 

Sec. 5. Files. —The files of the commission shall not be open to 
inspection by the public except as follows: I 

(a) Hearing docket files shall be open to inspection by Anyone. 

(d) Copies of current permits, licenses, and other instjmments of 
authorization shall be open to inspection by anyone haviAg a legiti¬ 
mate interest therein. I 


1 



PRACTICE AKD PROCEDURE BEFORE RADIO COMMISSION 


188 

2 


(c) Applications shall be open to inspection by the applicant him¬ 
self or by any parties interested in the granting or denial of said 
applications. 

Sec. 6. Seal. —The seal of the commission shall be affixed to all 
permits, licenses, and other instruments of authorization granted, 
and all orders issued by, the commission. 

Sec. 7. Certified copies. —copy of any instrument or authoriza¬ 
tion granted by the commission, or of an order issued by the com¬ 
mission, or of any public record of the commission, will be certified 
to by the secretary of the commission under its seal. Any cost that 
may be necessary in preparing such copy shall be prepaid by the 
person requesting it. 

Sec. 8. Official reporter. —The commission will designate from 
time to time an official reporter for the taking down and transcribing 
of its proceedings. No transcript of the testimony taken or argu¬ 
ment had at any hearing held by the commission will be furnished 
to any party or to any other person by the commission; such tran¬ 
script must be obtained directly from the official reporter. 

Sec. 9. Copies. —^Where, under these regulations, any document is 
permitted or required to be filed in connection with any hearing, it 
shall be hccessary to file the same in duplicate unless otherwise 
expressly provided. 

Sec. 10. Additional time to parties in certain cases. —^Where, 
under these regulations, any limitation is made as to the time within 
which any document is required to be filed, or any other procedural 
step is required to be taken in connection with any hearing, parties 
who are residents of the fifth zone shall have an additional period of 
five days and parties who reside beyond the confines of the conti¬ 
nental United States shall have an additional period of 20 days 
within which to file such document or take such other procedural 
step. 

Sec. 11. Attorneys. —Any party to a proceeding before the com¬ 
mission may appear and be heard in person, by agent with power of 
attorney, or by attorney at law. All attorneys at law appearing 
must conform to the standard of ethical conduct required of prac¬ 
titioners before the courts of the United States. 

Subtitle B.—ACTION ON APPLICATIONS 

Section 1. Applications returned without action. —^Any applica¬ 
tion which is not filed in accordance with the commission’s regulations 
or, if properly filed, does not comply with the regulations with 
respect to the form used, manner of execution, completeness of 
answer to questions, or any other information required will not 
be entered on the records of the commission or considered by the 
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conimission. Each such application shall be returned to the appli¬ 
cant by the secretary of the commission together with a brief 
statement of the respect in which the application is defecitive. 

Sec. 2. Refiling of applications. —^Upon the return of any such 
defective application, as provided in section 1, the applicant may 
either (a) correct the defective application and refile the stoe, or (5) 
if it is nevertheless believed to be sufficient, he may refill it without 
correction. ; 

Sec. 3. Applications denied without hearing. —In th^ event that 
any defective application returned to the applicant is refiled without 
correction, as provided for in subdivision (5) of section |2, or where 
it appears from the face of any application or from any documents 
accompanying it that the instrument of authorization in question 
is one which may not be granted by the commission, W that the 
applicant is not eligible to receive such instrument under the laws 
or treaties of the United States, or under the terms of |these regu¬ 
lations, the commission may deny such application without hearing 
and the secretary shall promptly mail a written notice of such 
denial to the applicant setting forth a brief statement of j the reasons 
for such action. j 

Sec. 4, Hearings granted where interpretation of law, treaty, 
or regulation involved. —In any case enumerated in section 3, where 
the proper interpretation or application of the laws or! treaties of 
the United States, or the proper interpretation or application, or 
the validity of the regulations of the commission is involved, the 
applicant may, by written request filed with the secretary, not later 
than 15 days from the date of mailing of the notice of denial by 
the secretary, have his application entered on the heanng docket 
and obtain a hearing with respect to such question or questions. The 
applicant shall in such written request specify the respect^ in which it 
is believed that the law or treaties or regulations have b^en wrongly 
interpreted or applied, or that the regulation is invalid, and the 
hearing will be limited to the issues thus presented. Tlie time and 
place of hearing shall be fixed in the same manner as other applica¬ 
tions designated for hearing and, pending such hearing, the effective 
date of the commission’s denial shall be postponed to the date of the 
commission’s decision after hearing. The commission I may, after 
hearing or default, again deny the application or may, after hearing, 
set aside its previous denial thereof and proceed to Consider the 
application on its merits in the same manner as other applications. 

Sec. 5. Applications granted without hearing. —The| commission 
will grant an application in whole or in part without | hearing on 
the merits if it does not fall within any of the cases covered by sections 
1 and 3 of this subtitle, or if it has been determined to be proper 
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after a hearing pursuant to section 4 and in addition thereto it 
appears conclusively to the commission from the face of such appli¬ 
cation, from documents submitted therewith and from such other 
information as the commission may have— 

{a) That the granting of such application either in whole or in 
part would serve public interest, convenience and necessity, and 
(Z>) That the granting of such application either in whole or in 
part would not aggrieve or adversely affect the interest of any per¬ 
son, firm, company, or corporation holding a permit, license or other 
instrument of authorization from the commission, or having an 
application' therefor pending before the commission. 

In any case where the application is for a license or for a modi¬ 
fication of license, pursuant to a construction permit previously 
granted by the commission, such license or modification of license 
will be granted without hearing if it appears conclusively to the 
commission that all the terms, conditions, and obligations set forth 
in the application for construction permit and in the permit have 
been fully met and that no causes or circumstances have arisen 
since the granting of such permit which would make the granting 
of said license or modification of license against public interest. 

Sec. 6. Hearings in cases where applications are granted in 
part.—^Where any application is granted by the commission in part 
or with any privileges, terms, or conditions other than those re¬ 
quested pursuant to section 5 and without a hearing thereon, the 
action of the commission shall be considered as the granting of such 
application unless the applicant shall, within 15 days of the date of 
mailing by the secretary of his written notice of such action, file with 
the commission a written request for a hearing with respect to the 
part or with respect to the privileges, terms, or conditions not 
granted. The request for hearing shall be accompanied by a state¬ 
ment in writing of the facts which the applicant expects to prove 
upon such hearing. Upon the receipt of such request and statement 
in proper form, the application will be set for hearing in the same 
manner as other applications are set for hearing and the applicant 
and other parties in interest notified thereof. Within a period of 
10 days from the receipt of such notice of hearing the applicant 
shall deliver or mail a copy of the statement of facts to be proved 
by it to all other parties notified of the hearing and shall file with 
the commission an affidavit stating that this requirement has been 
met. The evidence to be offered by any applicant upon such hearing 
shall be limited to the matter contained in the applicant’s written 
statement of facts to be proved by it. Pending such hearing the 
effective date of the commission’s action with respect to such appli¬ 
cation shall be postponed to the date of the commission’s decision 
after hearing. 
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Sec. 7. All other applications designated for hearing. —^In cases 
where the application is or has, pursuant to section 4 hereof, been 
determined to be proper upon its face but the commission is unable 
to determine without a hearing on the merits; | 

{a) That the granting of such application eitherj in whole or 

in part would serve public interest, convenience, or necessity; 

(&) That the granting of such application either; in whole or 
in part would not aggrieve or adversely affect th^ interest of 
any person, firm, company, or corporation holding a permit, 
license, or other instrument of authorization from the commis¬ 
sion, or having an application therefor pending! before the 

commission. I 

y I 

the commission will designate the same for hearing and tl^e following 
procedure will' govern: j 

(1) The secretary shall forthwith mail a written notice to the 
applicant setting forth the action of the commission (together with 
such statement of the commission’s reasons therefor ^ shall be 
appropriate to the nature of the application), the time and place for 
hearing and a list of the other parties notified thereof. I 

(2) In order to avail himself of the opportunity to be heard, the 
applicant shall, within 20 days of the mailing of the nptice by the 
secretary, file with the commission a written appearance consisting 
of a statement of his desire to be heard, together with h statement 
in writing of the facts which he expects to prove at such |iearing and 
an affidavit showing that a copy of such written statement has been 
served upon or mailed to all other parties notified of the Ihearing. 

(3) In case no appearance or statement in writing of the facts 
to be proved upon such hearing is filed by the applicant within the 
time so specified (or any extension thereof as the comniiission may 
grant upon proper showing), the applicant will be defaulted and the 
application denied without a hearing and the secretary shall sa 
notify the other parties to the hearing. 

(4) In case the appearance and statement in writing pf the facts' 

to be proved is duly and seasonably filed, the applicatjion will be 
entered upon the hearing docket. I 

(5) If at the date set for hearing, either originally or as a result 
of continuances, the applicant does not appear, a defalult will be 
entered and the commission will deny the application. 

(6) After a hearing has been held in accordance with the fore¬ 

going, the commission'may grant the application, deny it, or grant 
it in part, or deny it in part. j 

(7) A partial denial of any application after hearing thereon 

shall be considered as a denial of the application. I 

Sec. 8. Repetition of applications. —^Where an applicant has more 
than one application pending for essentially the same | instrument 
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of authorization, with respect to the character of station, type of 
service and the territory sought to be served, the commission shall 
determine which of such applications shall be first considered by it. 
Where an applicant has been afforded an opportunity to be heard 
with respect to a particular application and the commission has, 
after hearing or default, denied the application, the commission will 
not consider or designate for hearing another application by the 
same applicant, or for his successor or assignee, until after the lapse 
of periods of time as follows: 

(a) Where the second application is for exactly or substantially 
the same instrument of authorization with respect to the privileges, 
terms and conditions requested, and the territory sought to be served, 
a period of 12 months must elapse from and after the date of the 
commission’s denial of the first application. 

(5) Where the second application is for the same kind of instru¬ 
ment of authorization, with respect to type of service and the 
territory sought to be served, a period of six months must elapse 
from and after the date of the commission’s denial of the first 
application. 

Provided^ however^ That the foregoing provisions shall have no 
application where, since the commission’s denial of the first appli¬ 
cation, there has been a material change in the facilities available for 
designation to the particular service sought to be established in the 
territory sought to be served. 

Sec. 9. Applications pending appeal from decisions of the 
commission. —^Where an appeal has been taken from the action of 
the commission in denying a particular application, the commission 
will not consider or designate for hearing another application for 
the same kind of instrument of authorization, with respect to the 
type of service and territory sought to be served, filed by the same 
applicant, his successor or assignee, until the final disposition of such 
appeal, provided, however, that where, pursuant to section 7 of sub¬ 
title B, an application is granted in part and denied in part and the 
applicant desires to utilize the partial grant and to contest the partial 
denial, any such applicant shall be permitted during the pendency 
of such appeal, and without prejudice thereto, to file such applica¬ 
tion or applications as shall be necessary or requisite to the utiliza¬ 
tion, extension, or renewal, but not for a modification of the instru¬ 
ment in the particulars theretofore denied, and the commission will 
consider and dispose of these applications. 

Seo. 10. Application involving conflicting claims, etc. —In fixing 
dates for hearings the secretary will, so far as possible, endeavor 
to fix the same date for hearings on all related matters which involve 
■the same applicant and for hearings on all applications which by 
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reason of the privileges, terms, or conditions requested present con¬ 
flicting claims. 

Sec. 11. Depositions.—^In exceptional cases the commission may, 
either on its own motion or on written request by a p^rty setting 
forth the facts which he expects to prove and the caused or reasons 
for the taking thereof, issue an order directing the timej place, and 
manner in which the testimony of a witness shall taken by 
deposition. Such order shall be served upon all parties!to the pro¬ 
ceeding in which the deposition is to be used, and such! deposition, 
when not otherwise directed, shall be taken, transcribed abd executed 
in the usual manner before any oiEcer having power to administer 
oaths. The time within which any such deposition shall' be filed with 
the commission shall be fixed in the order directing i the taking 
thereof. 

Sec. 12. Witnesses and subpoenas.—Subpoenas may be issued by 
the commission or any member thereof or by an examiner appointed 
by the commission to compel the attendance of any witness at any 
hearing or at the taking of any deposition, or to compel the produc¬ 
tion of any document. Service of any such subpoena may be made 
by any United States marshal or by his deputy or' by! any citizen 
of the United States competent to be a witness. If serVice is made 
by a United States marshal or by his deputy, his service shall be 
evidenced by his return thereon; if made by any oth^r person by 
his affidavit stating the manner in which service was made, which 
affidavit shall be attached to and returned with the original subpoena. 
Witnesses who attend any hearing or the taking of any deposition 
in answer to a subpoena are entitled to and shall receive the same 
fees and mileage as are paid for like services in the Courts of the 
United States, such sum to be paid by the party at wljiose instance 
the testimony is taken. | 

Sec. 13. Opening and closing.—^In each formal heaHng held on 
an application for an instrument of authorization, the applicant 
shall have the opening and closing of the evidence and argument, 
if any. In each formal hearing held on an order of revocation the 
commission shall have the opening and closing. In ca^es where the 
foregoing rules are inapplicable imder the issues to be presented, the 
commission or the person conducting the hearing may fix the order 
of procedure. i 

Sec. 14. Amendments.—^Where no prejudice results Ito other par¬ 
ties, a party will be permitted to amend his applicatioln, answer, or 
other pleading at any time prior to the conclusion of heaifing provided, 
however, that no amendment of an application for an instrument of 
authorization as to the frequency, power, hours of operation, equip¬ 
ment, location of station, or points of communication in c^ of stations 
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other than broadcasting) will be permitted unless such amendment 
is filed with the commission not later than 20 days before the hearing 
date. In all cases where an amendment is made to any application 
contrary to the foregoing provisions, such amendment shall have 
the effect or setting aside the assignment for hearing and any such 
application so amended shall be treated in all respects as an applica¬ 
tion originally filed. In any case where an application is amended 
in the particulars above enumerated the secretary shall notify all 
parties affected thereby. 

Subtitle C.—REVOCATION PROCEEDINGS 

Section 1. Revocation proceedings and the conduct thereof.— 
Revocation proceedings under section 14 of the radio act shall be 
governed by the following procedure: 

(a) Such proceedings shall in all cases be initiated by an order of 
revocation served upon or mailed by the commission to the holder of 
the license in question directing him to appear upon a date certain 
not less than 30 days after receipt of such notice and show cause why 
such order of revocation should not be made effective. This order 
of revocation shall be accompanied by a written statement of the 
cause for such proposed revocation. 

(5) Either the respondent or any person in interest who would be 
aggrieved by any such revocation will be accorded an opportunity to 
appear and be heard in opposition to such order if, prior to the hear¬ 
ing date therein fixed, such respondent or other person shall deliver 
to the commission a written application therefor. 

(c) Upon the filing of any such application the order of revocation 
shall stand suspended until the conclusion of the hearing herein pro¬ 
vided for and the decision of the commission thereon; and the com¬ 
mission will forthwith fix the date for hearing and shall immediately 
mail a written notice of the time and place for such hearing to 
respondent and to all parties known to be interested in such license. 
The date fixed for hearing shall not be earlier than 30 days from 
the mailing of the notice thereof as herein provided. 

(d) Net later than 20 days after date of mailing of the notices 
of hearing, respondent shall file with the commission an answer 
executed and sworn to by a person having knowledge of the facts, in 
which answer the allegations of the statement of cause for revocation 
shall be specifically and in detail denied or explained as the case 
may be. Any person other than the respondent may likewise file 
an answer within the same time and upon the same terms and con¬ 
ditions. Evidence to be introduced upon such hearing will be limited 
to the issues formed by the commission’s statement of cause for 
revocation and the answers filed thereto, and in case no such answer 
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is filed within the period herein fixed or such extension! thereof as 
the commission may allow, an order of default will be entered, no 
hearing will be held, and an absolute order of revocat&n will be 
issued forthwith. | 

{e) After hearing has been held in accordance with the| foregoing, 
the commission may affirm or revoke such order of revocation. 

Subtitle D.—FORMAL HEARINGS AND THE CONDUCT THEREOF 

i 

Section 1. Parties to hearings. —All persons who are permitted 
to be heard in support of any application made by them shall be 
referred to as “applicants.” All persons who are penujitted to be 
heard in opposition to any application or licensees against whom 
revocation proceedings are instituted shall be referred to as 
“ respondents.” All persons, firms, companies, or corporations 
holding permits, licenses, or other instruments of au^ihorization 
from the commission, or who have applications pending! before the 
commission who would be aggrieved, or whose interests would be 
adversely affected by the granting of any application I designated 
for hearing, shall constitute proper parties respondent! and shall 
be notified of any such hearing. | 

Sec. 2. Commission a party. —^The commission, represented by its 
general counsel or such assistants as he may designate, I shall be a 
party to every formal hearing to the extent that in its jud^ent such 
participation is necessary to carry out the intent of the laws and 
treaties of the United States and of these regulations. 

Sec. 3. Intervention. —Any governmental department or officer, 
any person, firm, company, or corporation, or any State pr political 
subdivision thereof may, at any time, more than 10 days ^rior to the 
date of any hearing, file with the commission a petition tjo intervene 
therein in support of or in opposition to any application! designated 
for hearing. If the petition discloses a substantial interest in the 
subject matter of the hearing the commission will graiit the same 
and permit the petitioner to be heard at such hearing! subject to 
regulations hereinafter imposed. I 

Sec. 4. Taking of testimony and argument. — ^In c^se of any 
formal hearing herein provided for the testimony may be tpiken before 
a quorum of the commission, before Itess than a quorum qf the com¬ 
mission or before any examiner appointed by the commi^ion in the 
discretion of the commission, as follows: I 

{a) In the event that the testimony is taken before the Icommission 
it may be followed by oral argument by the parties or biy the filing 
of briefs, or both, at the discretion of the commission, and the case 
shall thereafter be decided by the commission on the basis of the 
testimony heard and the proceedings had. 
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(b) In the event that the testimony is taken before less than a 
quorum of' the commission or before an examiner, the testimony, 
duly transcribed, shall be reported back to the commission by the 
person or persons conducting such hearing together with a written 
report containing recommendations as to the decision to be made 
thereon and the facts and grounds upon which such recommendation 
is based. A copy of such report shall be mailed by the commission 
to each party participating in the hearing, and such party or parties 
shall have the right, providing the same is exercised within a period 
of 15 days from the mailing of such report, to file exceptions to said 
report. Such exceptions shall point out with particularity the al¬ 
leged error in said report and shall contain specific reference to the 
page or pages of the transcript of hearing or report referred to. 
In case any party filing an exception to a report desires oral argu¬ 
ment thereon, he shall accompany the exceptions with a written 
request for such argument before a quorum of the commission and 
shall file therewith an affidavit stating that a copy of such excep¬ 
tions and request for oral argument has been mailed to or served 
upon every other party participating in the hearing. Upon receipt 
of such request and affidavit, the commission may in its discretion 
fix a time for such oral argument to be held at its office in Washing¬ 
ton, D. C., and give adequate notice to all parties participating in 
the hearing or it may consider and decide such matter without 
argument. 

Sec. 5.'Continuances.—Continuances of date of hearing, exten¬ 
sions of time for filing documents required to be filed, or for the 
taking of any other step in connection with any hearing, may be 
granted for reasons such as are usually considered sufficient for 
analogous continuances and extensions in the courts of the United 
States, providing, however, that request for such shall be made in 
writing setting forth the reasons therefor, and the additional time 
required, and provided, further, that such requests shall be made at a 
time and in such manner as to avoid unnecessary hardship or expense 
to other parties to the proceeding. 

Sec. 6. Briefs.—^Whenever consent is given to the filing of any 
briefs in connection with any hearing, 10 copies shall be filed with 
the commission within 20 days from the date on which hearing of 
testimony is concluded unless upon an affirmative showing the com¬ 
mission fixes a longer period. Each other party shall have 10 days 
from the filing of such brief within which to file an answer brief 
to any brief filed by such party. At or prior to the date fixed for 
filing any brief, the party filing the same shall serve or mail at least 
one copy thereof to every other party to the proceeding and no briefs 
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will be accepted or considered by the commission unless ac^companied 
by an affidavit to the effect that this requirement has been.met. 

Sec. 7. Documents to be typewritten or printed. —^Allj pleadings, 
briefs, or other documents filed in connection with any hearing shall 
be printed or typewritten with such type and on such!quality of 
paper as shall be easily legible. The commission reserve^ the right 
to refuse to receive or consider any document that does nbt meet this 
requirement. i 

Sec. 8. Evidence. —^Except as hereinafter stated the rules of evi¬ 
dence governing civil proceedings in the courts of the Uiiited States 
shall govern formal hearings before the commission, any coinmissioner 
or examiner, provided, however, that the commission reserves the 
right to relax such rules in any case where in its judgment the ends 
of justice will be better served by so doing. i 

{a) In any hearing on an application for an instrumeni of author¬ 
ization the following records of the commission shall' be| considered 
as a part of the record without special request or offer by any party 
irnless otherwise stated in the transcript; | 

(1) A list of all stations, together with their authorized power, 

frequency, and hours of operation, licensed in the band of frequencies ^ 
in which authorization to operate is sought; j 

(2) A list of all applications pending at the date of s^id hearing 
with respect to any station seeking to operate in said banji 

(3) Such of the commission’s published rules, regulations and gen¬ 
eral orders as have to do with the band of frequencies I in question 
and with the services permitted in such band.^ 

(2>) Copies of reports of any governmental department or agency 
made by an employee thereof in the course of his duties in so far as 
they are material shall be admissible in evidence without further 
authentication than a statement from the proper custodian] of any such 
record or from the person compiling the same that the c<j)py in ques¬ 
tion is a true copy of such record and that the record is what it 
purports to be. 

{c) Where relevant and material matter offered in | evidence is 
embraced in a document containing other matter not 'material or 
relevant and not intended to be put in evidence, such document will 
not be received but the party offering the same shall present to 
opposing counsel and to the commission the originall document 
together with true copies of such material and relevant matter taken 
therefrom as it is desired to introduce. Upon presentation of such 

i 

1 “ Band ” or “ band of frequencies ” as used herein shall be taken as jreferring to the 
major bands, namely, low (10 to 100 kilocycles), medium (100 to 550 kijlocycles), broad¬ 
cast (550 to 1,500 kilocycles), medium high (1,500 to 6,000 kilocycles)high (6,000 to 
80,000 kilocycles), and very high (above 30,000 kilocycles). | 
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matter in proper form it may be received in evidence and become 
a part of the record, provided, however, that opposing counsel shall 
be afforded an opportunity to introduce in evidence, in like manner, 
other portions of such document if found to be material and relevant. 

(d) Except as herein otherwise expressly provided no document 
or exhibit or a part thereof shall be received as or admitted in e\d- 
dence unless the offer in evidence is accompanied by a tender of the 
original and a full, true, and correct copy or a full, true, and correct 
copy of such document or exhibit in duplicate. 

(e) Except as herein expressly stated, unsworn documents and 
oral declarations will not be received in evidence. 

(/) The introduction of merely cumulative evidence shall be 
avoided and the commission reserves the right to limit the number 
of witnessess that may be heard in behalf of a party on any issue. 

(y) Any party desiring to present his case in whole or in part 
by affidavit may do so by adhering to the following procedure: 

(1) Affidavits must be limited to material facts personally known 
to affiants and must not contain expressions of opinion, argument, or 
conclusions; 

(2) Only the affidavits of parties and their respective agents and 
employees will be received; 

(3) Copies of all affidavits intended to be used in any hearing 
must be served upon or mailed to the commission and all parties 
notified of the hearing not less than 15 days prior to the hearing 
date and no affidavits will be received or considered by the com¬ 
mission unless accompanied by a further affidavit by the party, his 
agent or attorney, stating that this requirement has been met; 

(4) Any party to a hearing may, upon the receipt of a copy of 
an affidavit from any other party, as provided in the foregoing 
subparagraph (3), prepare and file counteraffidavits which shall be 
limited in their scope to an explanation or denial of the facts alleged 
in the affidavits to which they relate. 

Subtitle E.—INFORMAL HEARINGS AND THE CONDUCT THEREOF 

Section 1. Method of obtaining and procedure. —^The commis¬ 
sion may upon petition by any person or upon its own motion hold 
such informal hearings as it may deem necessary from time to time 
in connection with the investigation of anv matter which it has 
power to investigate under the law, or for the purpose of obtaining 
information necessary or helpful in the determination of its policies, 
the carrying out of its duties, or the formulation or amendment of its 
rules and regulations. For such purposes it may summon witnesses 
and require the production of testimony as in formal hearings but 
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the procedure to be followed shall be informal and such as in the 
opinion of the commission will best serve the purposes of such 
hearing. 

Subtitle F.—PREPARATION OF RECORD ON APPEAL 

Section 1. Preparation and stipulation by general! counsel.— 
Where an appeal is taken from a decision of the commi^ion to the 
Court of Appeals of the District of Columbia or to a district court 
in the United States, the record required to be filed in shch court by 
section 16 of the radio act of 1927 shall be prepared undet the super¬ 
vision of the general counsel of the commission and shall! be certified 
by the secretary of the commission. The general counsel shall have 
power to stipulate with the appellant to such extent as m^y be neces¬ 
sary to omit unnecessary matter from the record provided that the 
interests of neither the commission nor of any other party to the 
record is adversely affected by such omission. 

Sec. 2. Stipulation between parties.—^Where the case Ihas been in 
its essential nature a controversy between two or more parties and no 
interest of the commission or of the public is involved, the general 
counsel will observe and give effect to any stipulation entered into 
between the parties as to what matters shall or shall not |be included 
in the record. | 

Subtitle G.—GENERAL ORDERS 

Section 1. Scope, promulgation, and effective date.—^uch action 
by the commission as affects a large number of persons and does 
not arise out of a formal hearing, such as the enactment of further 
regulations or as an amendment to these regulations, shall be taken 
by general order which shall be promptly promulgated by the 
secretary, shall be numbered serially and shall bear both'the date of 
adoption and the effective date. i 
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233 Federal Radio Commission, Washington' D. C. 

2682. I 

General Order No. 92. 

At a session of the Federal Radio Commission, held at 
its offices, in Washington, D. C., on June 17,19^0, the Com¬ 
mission adopted the following General Order :i 

Whereas, the Act of Congress approved Match 28, 1928, 
entitled ‘‘An Act continuing for One Year the!Powers and 
Authority of the Federal Radio Commission under the 
Radio Act of 1927, and for other Purposes, jirovides and 
declares that “The people of all the zones established by 
section 2 of this Act (Radio Act of 1927) ar^ entitled to 
equality of radio broadcasting service, both of transmission 
and of reception,’^ and 

Whereas, said Act approved March 28, 1928, above re¬ 
ferred to, also provides and requires that “in order to pro¬ 
vide said equality the licensing authority shall as nearly 
as possible make and maintain an equal allocation of broad¬ 
casting licenses, of bands of frequency or wave lengths, of 
periods of time for operation, and of station pokver,’^ and 

Whereas, it was the intent and purpose of Cdngress to se¬ 
cure an equal distribution of radio broadcasting service, 
both of transmission and of reception between tihe five zones 
aforesaid, and | 

Whereas, it is necessary, in order to make and maintain 
such equal allocation between said five zones aiid fairly and 
equitably between the states within each of thb zones, that 
the Commission determine the value of stations of various 
classes or of various powers in effecting such allocation, 
and 

Whereas, the Commission has sought and obtained the 
best advice and information available and hag given much 
time to an intensive study to such values of stations of 
various powers, and j 

Whereas, the Commission, through its engineers and from 
studies made by the Commission has considered all the ele¬ 
ments required by Congress to be considered! and has al¬ 
lowed the paramount intent and purpose of the Act of 
March 28,1928, above referred to, to control, ii e. “that the 

7—5444a 
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people of all the zones * * * are entitled to equality of 
radio broadcasting service, both of transmission and of 
reception,’’ and 

Whereas, it has been found that, according to the broad¬ 
casting service rendered to the people of each zone and of 
the states within each zone by stations of various classes, 
both of transmission and of reception, each class of station 
is of the following value in units, to-wit: 

Class of stations. Value in units. 

A. For Full Time Station: 

(1) Stations of a power of 5 KW or more, one 

station only operating on the channel 
at night . 

(2) Stations of a power of 5 KW or more, 2 

stations operating simultaneously on a 
common frequency and separated by 

2000 miles or more. 

234 

(3) Stations of a power of 5 KW or more, 

2 or more stations operating on a com¬ 
mon frequency and stations separated 
by less than 2000 miles. 

(4) Stations of a power of 1 KW, two or more 

stations operating simultaneously on a 
common frequency . 

(5) Stations with 500 watts power with more 

than 2 stations operating simultane¬ 


ously on a common frequency. 0.6 Unit 

(6) Stations with 250 watts power with more 

than 2 stations operating simultane¬ 
ously on a common frequency. 0.4Unit5 

(7) Stations with 100 watts power or less, 

with two or more stations per zone 
operating simultaneously on a common j 
frequency . 0.23 Units 


B. Day Stations: 

(1) Stations of a power of 5 KW operating 
during daylight hours only simultane¬ 
ously with stations of Class A (1), 
above . 1.5 Units 


5 Units 

4 Units 

2 Units 

1 Unit 
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Class of stations. I Value in units. 

(2) Stations of a power of 2.5 KW operating 

during dalylight hours onh".| 0.75 Units 

(3) Stations of a power of 1 KW operating 

during daylight hours only.1. 0.5 Units 

(4) 500 watt, 250 watt, or 100 watt statioiis 

operating during daylight hours onl^, 
one-half values given for correspond¬ 
ing full time stations above.!. 

I 

C. Full Time Stations Having Excess Day Power: 

i 

All stations shall have their values in units 
based on one-half the units for full time sta¬ 
tions of same power as the stations have at 
night plus the value in units for a day sta¬ 
tion of the same power as the station has in 
day time as follows: | 

1 KW. night 2M> Day equal.|. 1.25 Units 

500 Watts night 1 KW. day equal.j. 0.8 Unit 

250 watts night 500 watts day equal. . . J. 0.5 Unit 

100 watts night 250 watts day equal.1. 0.3 Unit 

235 

D. Limited Time Stations: 

For stations of more than 5 KW. the value of 
units wdll be the same for all powers. Tie 
units will be based on 5 units; the units fbr 
each station will therefore be 2.5 for day 
operation plus 2.5 times hours used between 
6:00 P. M. and 12:00 P. M., Local Time, di¬ 
vided by 12. I 

Stations over 5 KW. operating 1 night hour 2.7 Uni 

2 night houp's 2.9 Units 

3 night hours 3.1 Units 

For stations operating with power of 1 KW-, 

units for day operation the same as a 5 KW. 

day station given above, plus 2.5 units times 

hours used between 6:00 P. M. and 12:p0 

P. M., Local Time, divided by 12. I 

Stations of 5 KW. operating 1 night hour 1.7 Units 

2 night hours 1.9 Units 

3 night hoiprs 2.1 Units 
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Class of stations. Value in units. 

For stations operating with power of 1 KW., 

500 watts, and 250 vratts, the value in units 
shall be the same as for a day station plus 
the value in units of day station, times num¬ 
ber of night hours used between 6:00 P. M. 
and 12:00 P. M., Local Time, dividing by 12. 

1,000 watt stations operating 1 night hour. . 0.54’Unit.? 

2 night hours. 0.58 Unit*' 

3 night hours. 0.62 Unit** 
500 watt stations operating 1 night hour.. 0.32 Unit.? 

2 night hours. 0.35 Unit,? 

3 night hours. 0.38 Units 
250 watt stations operating 1 night hour. . 0.22 Units 

2 night hours. 0.23 Units 

3 night hours. 0.25 Units 
For stations dividing time on the same fre¬ 
quency the value assigned will be in pro¬ 
portion to the time assigned. 

It is therefore 

Ordered that the values of radio broadcasting stations 
of the various classes, powers and time of operation be and 
they are hereby fixed in units as above set forth, and 

It is further ordered that each of the five zones created by 
Section 2 of the Kadio Act of 1927 shall each have broad¬ 
casting stations the total value in units of which shall be 
equal, and shall be fairly and equitably distributed among 
and allocated to the states within each of said zones in pro¬ 
portion to the population each of said states bears to the 
population of the zone, and that the quota of broadcasting 
facilities to which each state is entitled shall be determined 
and fixed as herein provided and in accordance with values 
in units for various classes of stations above set out. 

C. McK. SALTZMAN, 

Chairman. 

236 Federal Radio Commission, Washington, D. C. 

2682. 

General Order No. 92. 

At a session of the Federal Radio Commission held at 
its office^ in Washington, D. C., on June 17, 1930, the Com¬ 
mission adopted the following General Order: 
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Whereas, the Act of Congress approved March 28, 1928, 
entitled ‘^An Act continuing for One Year the Powers and 
Authority of the Federal Radio Commission under the 
Radio Act of 1927, and for other Purposes,” provides and 
declares that ^‘The people of all the zones established by 
section 2 of this Act (Radio Act of 1927) are entitled to 
equality of radio broadcasting service, both of transmis¬ 
sion and of reception,” and 

Whereas, said Act approved March 28, 1928, above re¬ 
ferred to, also provides and requires that ‘‘in order to 
provide said equality the licensing authority shhll as nearly 
as possible make and maintain an equal allocation of broad¬ 
casting licenses, of bands of frequency or wav^ lengths, of 
periods of time for operation, and of station ^ower,” and 
Whereas, It was the intent and purpose of iCongress to 
secure an equal distribution of radio broadcasting service, 
both of transmission and of reception between the five zones 
aforesaid, and ! 

Whereas, it is necessary, in order to make and maintain 
such equal allocation between said five zones and fairly and 
equitably between the states within each of th^ zones, that 
the Commission determine the value of stations of various 
classes or of various powers in effecting such allocation, 
and 

Whereas, the Commission has sought and j)btained the 
best advice and information available and has; given much 
time to an intensive study to such values oi stations of 
various powers, and I 

Whereas, the Commission, through its engineers and from 
studies made by the Commission has considered all the 
elements required by Congress to be considered, and has 
allowed the paramount intent and purpose of the Act of 
March 28, 1928, above referred to, to control, iJ e. “that the 
people of all the zones * are entitled to equality 

of radio broadcasting service, both of transmission and of 
reception, ’ ’ and I 

Whereas, it has been found that, according to the broad¬ 
casting service rendered to the people of eachj zone and of 
the states within each zone by stations of various classes, 
both of transmission and of reception, each claiss of station 
is of the following value in units, to-wit: I 
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Class of stations. Value in units. 

A. For Full Time Station: 

(1) Stations of a power of 5 KW. or more, 
one station only operating on the chan¬ 


nel at night. 5 Units. 

(2) Stations of a power of 5 KW. or more, 2 

stations operating simultaneously on 
a common frequency and separated by ’ 

2000 miles or more. 4 Units. 

237 

(3) Stations of a power of 5 KW. or more. 


2 or more stations operating on a com¬ 
mon frequency and stations separated 


bv less than 2000 miles . 2 Units. 

(4) Stations of a power of 1 KW., two or 

more stations operating simultane¬ 
ously on a common frequency . 1 Unit. 

(5) Stations with 500 watts power with more 

than 2 stations operating simultane¬ 
ously on a common frequency. 0.6 Unit. 

(6) Stations with 250 watts power with more 

than 2 stations operating simultane¬ 
ously on a common frequency. 0.4 Units. 

(7) Stations mth 100 watts power or less, 

with two or more stations per zone op¬ 
erating simultaneously on a common 
frequency . 0.2 Units. 


B. Day Stations: 

(1) Stations of a power of 5 KW. operating 
during daylight hours only simultane¬ 
ously with stations of Class A (1), 


above . 1.5 Units. 

(2) Stations of a power of 2.5 KW. operat- 

■ ing during daylight hours only.0.75 Units. 

(3) Stations of a power of 1 KW. operating 

during daylight hours only . 0.5 Units. 

(4) 500 watt, 250 watt, or 100 watt stations 

operating during daylight hours only, 
one-half values given for correspond¬ 
ing full time stations above. 
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Class of stations. 

C. Full Time Stations Having Excess Bay 

Power: \ 

I 

I 

All stations shall have their values in units 
based on one-half the units for full tim6 
stations of same power as the station^ 
have at night plus the value in units foir 
a day station of the same power as the stai- 
tion has in daytime as follows: | 

1 KW. night 21/2 day equal.[ 

500 Watts night 1 KW. day equal ... | 
250 watts night 500 watts day equal . | 
100 watts night 250 watts day equal . | 

238 j 

I 

i 

D. Limited Time Stations: \ 

For stations of more than 5 KW. the value 
of units will be the same for all powers. 
The units will be based on 5 units; the 
units for each station will therefore be 2.5 
for day operation plus 2.5 times hours 
used between 6:00 P. M. and 12:00 P. Mi, 
Local Time, divided by 12. | 

Stations over 5 KW. operating I 

1 night hour.! 

2 night hours.|. 

3 night hours.|. 

For stations of 5 KW. the basis shall be 1.5 

units for day operation the same as a 5 
KW. day station given above, plus 2.5 
units times hours used between 6:00 P. ]Mf. 
and 12:00 P. M. Local Time, divided by 13. 
Stations of 5 KW. operating i 

1 night hour.L 

2 night hours. 

3 night hours. 

For stations operating with power of 1 KWL, 

500 watts, and 250 watts, the value in units 
shall be the same as for a day station pluis 
the value in units of day station, timds 
number of night hours used between 6:00 
P. M. and 12:00 P. M. Local Time, divid¬ 
ing by 12. 

i 

. j 


Value in units. 


1.25 Units. 
0.8 Unit. 
0.5 Unit. 
0.3 Unit. 


2.7 Units. 
2.9 Units. 
3.1 Units. 


1.7 Units. 
1.9 Units. 
2.1 Units. 
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Class of stations. 


Value in units. 


1,000 watt stations operating 

1 night hour. 

2 night hours. 

3 night hours. 

500 watt stations operating 

1 night hour. 

2 night hours. 

3 night hours. 

250 watt stations operating 

1 night hour. 

2 night hours. 

3 night hours. 


0.54 Unit5. 
0.58 Unit.9. 
0.62 Unit5. 

0.32 Unit5. 
0.35 Unit6*. 
0.38 Unit5. 

0.22 Unit.9. 
0.23 Unit.9. 
0.25 Unit.9. 


For stations dividing time on the same frequency the 
value assigned will be in proportion to the time as¬ 
signed. 


It is therefore 

Ordered that the values of radio broadcasting stations of 
the various classes, powers and time of operation be and 
they are hereby fixed in units as above set forth, and 
It is further ordered that each of the five zones created by 
Section 2 of the Radio Act of 1927 shall each have broad¬ 
casting stations the total value in units of which shall be 
equal, and shall be fairly and equitably distributed among 
and allocated to the states \\ithin each of said zones in 
proportion to the population each of said states bears to 
the population of the zone, and that the quota of broad¬ 
casting facilities to which each state is entitled shall be 
determined and fixed as herein provided and in accordance 
with values in units for various classes of stations above 
set out. 

C. McK SALTZMAN, 

Chairman, 
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2695. 

Ju[i 2, 1930. 

Equitable Division of Radio Broadcasting Facilities 

Within the United States. I 

i 

Explanation of General Order No. 92 and the, Revised 

Quota Tables. | 


The “Davis Amendment” to the Radio Act^ approved 
March 28, 1928, requires that the radio supervising author¬ 
ity of the United States * * shall as neairly as pos¬ 
sible make and maintain an equal allocation of I broadcast¬ 
ing licenses, of bands of frequency or wavelengths, of pe¬ 
riods of time for operation, and of station povier, to each 
of said (five) zones * and shall make la fair and 

equitable allocation of licenses, wavelengths, tim'e of opera¬ 
tion and station powder to each of the States * * within 

each zone, according to population (of each State).” 

The proportion of the maximum possible national broad¬ 
casting facilities due each State is, therefore, hied by law. 
The percentages or number of units due each State are 
based upon official estimates of 1928 population^ prepared 
by the U. S. Census Bureau, which will be use^ until the 
figures of the Official 1930 Census are released. I 

It is evident from a consideration of the estimated and 
variable factors and the different economic and geographic 
conditions in various parts of the United States that the 
quota allocation can never be exact. The ratios will vary 
from time to time as conditions are further improved by 
continued development of the radio art and decisions of 
the Radio Commission. I 

I 

General Order No. 40, adopted by the Commission, 
August 30, 1928, is an outline basis for an equitable distri¬ 
bution of broadcasting facilities in accordance with the 
“Davis Amendment”, considering public interest, conven¬ 
ience and necessity. As amended, it provides fqr a <5ertain 
number of high pow’er stations on interference I free chan¬ 
nels to serve rural and sparsely settled areas; over long 
distances under favorable conditions. It also provides for 
a comparatively large number of smaller stations to serve 
state regional and city local areas. The stations assigned 
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to these three classes of service, by virtue of power, fre¬ 
quency, and service area, have become known popularly 
as Clear, Regional, and Local Channel Stations. 

Based oh the frequency allocation specified in General 
Order No. 40, it was necessary for the Commission to de¬ 
termine the maximum number of stations of various powers 
which could operate simultaneously at night in the United 
States without objectionable interference, so that quota 
tables could be prepared showing the facilities assigned to 
each Zone' and each^tate within a Zone, for comparison 
with facilities due. 

240 The following table was established in 1928: 

40 night stations on clear channels, each 5 kilo¬ 
watts or more. 

130 night stations on regional channels, each 500 to 1000 
watts. 

150 night stations on local channels, each 100 watts or 
less. 

In accordance with this table, two or more stations divid¬ 
ing time on one assignment were considered as one station. 
(“Limited Time Stations” operating on clear channels and 
“Day Stations” were not charged to “quota”). 

The “quota” system adopted in 1928 showed the number 
of full-time station assignments of each of the three classes 
due each state as compared to the number of full-time as¬ 
signments licensed. These figures nearly all came out in 
fractions showing further the impossibility of an exact 
allocation among states based on population. 

Under the 1928 system, if a State was “under-quota” 
on one class of service and “over-quota” on another class, 
it was not practicable to determine the total value of the 
three classes of assignments so that one could be balanced 
against another to determine if a State was actually 
“under- or over-quota” on total radio facilities. 

Therefore, the development of a “unit system” was 
undertaken to evaluate stations, based on type of channel, 
power, hours of operation, and all other considerations re¬ 
quired by law. 

The result of this research is General Order No. 92, 
adopted June 17, 1930, specifying the “unit value” of sta¬ 
tions of various types, powers, etc., including “Limited 
Time” and “Dav” stations as chargeable to “quota”. 
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i 

i 


I 


I 
1 

LOCAL CEAK1T5LS i 

I 

6 Chamels - 100 watts Thirty stations per channel 36 Units 

(Includins day stations and additional day power) 36 Units 

TOTAL.; 398 ^ 

ROCND TOTAL.. 400 " 

i 

TO BZ DrVTDSD IN SACH ZONE j 

I 

i 

Clear aestonal Loca l i Total 

47 Units 26 Units 7 Units I 80 Units 

A con^lete tabulation of ths revised quota figures by zopes and states 
follows, giving ’’units'* due» based on estiiisited pop\zlation of 19E8 by tho U. S. 
Census Bureau, and ’’units” assigned as of June 9, 1930. 

The number of "units” assigned will vary, from time to ti:i»e as changes 

arc ordorod or auproved by the Cornnission. i 

1 

DE TAIL 07 QUOTA UNITS BY ZONES AITO STAHS | 

I 

ZONE 1 i 



Total 

Total 

Total Units Clear 

'Regional 

Local 


Units 

Units 

Under or 

Units 

Units 

Units 

units 

Units Units 

srm 

Duo 

Assigned 

Over Quota 

Due 

Assigned Due 

Assignod Due Assigned 

Conn. 

4.87 

3.62 

- 

1.25 

2.6G 

2.82 

1.58 

1 

.8 

.43 - 

Dol. 

.71 

. 7 

- 

.01 

.42 

- 

.23 

1 

.06 .2 

Dist. 

1.53 

1.3 

- 

.23 

.90 

- 

.50 

i.X 

.13 .2 

ilaino 

2.33 

2,0 


,33 

1.37 

- 

.76 

1.6 

1 

.20 .4 

m. 

4.73 

3.S 


.93 

2.78 

2.5 

1.54 


.41 .5 

Vlfias. 

12.54 

10.23 

- 

2.31 

7.37 

5.58 

4.03 

3.60 

1.10 1.05 

ir.H. 

1.34 

.2 

- 

1.14 

.78 

«• 

.43 


•12 .2 

N.J. 

11.18 

11.45 


.27 

6.56 

9.10 

3.63 

2.30 

,98 .05 

N.Y. 

33.77 

33;59 

/ 

4.82 

19.85 

26.19 

10.98 

9.40 

2.90 2.95 

R. I. 

2.10 

• 

1.4 

- 

.70 

1.23 

- 

.68 

i.cJ 

i 

.18 .4 

Vt. 

1.03 

.3 

- 

.73 

.61 

- 

.34 

1 

.09 .3 

P.S. 

3.80 

.6 


3.20 

2.23 

- 

1.23 

•6 i 

.33 - 

V.I. 

.07 

• 


.07 

.04 

. 

.02 

* i 

.01 - 

TOTAL 

30.00 

74.19 

• 

5,81 

47.00 

46.19 

26.00 

2l.;75 

7.00 6.25 


I 


241 







i 


i 
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2C8G 2 


STATE 

Tfital 

Units 

Due 

Total 

Units 

Assigned 

Total Units 
Under or 
Over Quota 

Clear Regional i Local 

Units Units Units Units ; Units Units 

Duo Assigned^ Due Assigned Due 'Assigned 

Ky. 

7.26 

' 7.0 

- 

.26 

4.27 5.00 2.36 1.5 

.64 

.5 

Mich. 

13.06 

10.09 

- 

2.16 

7.67 5.00 4.24 4.2 

1.14 

1.7 

Ohio 

10.42 

'18.28 

- 

1.14 

11.41 10.38 6.31 6.3 

1.70 

1.6 

Pa. 

28.03 

19.05 

- 

8.98 

16.47 10,00 9.12 6.15 

2.45 

2.9 

7a. 

7.33 

9.5 

/ 

2.17 

4.30 5.00 2.36 3.3 

.64 

1,2 

w. va. 

4.90 

3.6 


1.30 

2.88'“ 2.50 1,59 . 9 

..43 

.2 

TOTAL 

80,00 

68.33 

- 

11.67 

47,00 37.88 26.00 22.35 

7,00 

8.1 

STATE 

Total 

Units 

Due. 

Total 

Units 

Assigned 

ZCN£ 3 

Total Units Clear Regional: Local 

Under or Units Units Units Up.its Units Units 

Over Quote D’AO Assigned Due Assjlgned Duo Assigned 

i 

Ala. 

7.33 

4.5 

- 

2.83 

4,30 2.5 2.38 1.4 .64 

.6 


5.54 

4.3 

- 

1.24 

3.25 2.5 1.30 A.5 .48 

! 

.3 

Fla. 

4.02 

8.35 


4.33 

I 

2,36 1,9 1.30 61.25 .35 

.2 

Ga . 

9.12 

7.6 

- 

1.52 

5.36 5.0 2.96 d.7 .80 

.9 

La. 

5.55 

8.5 

i 

2.95 

3.26 5,0 1,30 2 

.6 .49 

.9 

Miss. 

5.10 

2.5 

- 

2.50 

2,99 - 1,66 1 

• 

<0 

.8 

K.Car. 

8.37 

7.82 

- 

.55 

4.92 5.62 2.72 1 

.6 .73 

•6 

Okla. 

6.91 

8.05 


1.14 

4.06 2.5 2.25' <^.4 .60 

1,15 

S. Car. 

5.31 

1.9 

- 

3.41 

3.12 - 1.73 li.4 .46 

.5 

Taxm. 

7.13 

12.9 


5.77 

4.19 5.0 2.32 d.6 .62 

1.3 

Texas 

15.62 

22.67 


7.05 

9.19 12.50 5.08 W.27 1.38 

2.9 

TOTAL 

80.00 

89.19 

/ 

9.19 

i 

47.00 42.52 26.00 36l 

.52 7.00 

10,15 


A 


i 

I 
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i 

i 

I 


i 

i 

-5- 


20NS 4 

I 



Total 

Total 

Total Units 

Clear 

Regional 

Local 


Units 

Units 

Under 

or 

Units 

Units 

Units 

units Units 

Units 

STATE 

Due 

AssiCTod Ovar quota 

Due Assigned 

Duo 

Assigr 

led Due Assigned 

lU. 

22.08 

33,86 

/ 

11.78 

12.99 

28.46 

7.19 

3.^ 

i 

1.94 

1.5 

Ind. 

9.49 

5.9 

- 

5.59 

5.57 

2.5 

3.CS 

2.1 

.83. 

1.3 

Iowa 

7.25 

12.50 


5.25 

4.26 

c>.2 

2.36 

3.45 

,63 

.85 

Sans* 

5.48 

5.81 


.33 

3.22 

2,9 

1.78 

2.bl 

.48 

.4 

Minn. 

8.13 

8.95 

./ 

.82 

4.78 

5.45 

2.64 

3.jo 

i 

.71 

•5 

Mo. 

10.52 

12.88 

/ 

2.36 

6.18 

7.3 

3.42 

1 

4 ^'45 

.92 

1.13 

Nob. 

4.21 

5,72 

/ 

1.51 

2.47 

3.52 

1.37 

1J5 

.37 

.7 

N.Dak. 

1.92 

2.47 

/ 

.55 

1.13 

- 

.62 

lj67 

.17 

.8 

S. ]Do}c. 

2.10 

4.07 

/ 

1.97 

1.24 

1.4 

.68 

1^87 

.18 

.8 

7i0C. 

8.82 

7.45 


1.37 

5.18 


2,86 

6i25 

.77 

1.2 

TOTAL 

80.00 

99.ei 


19.31 

47.00 

59.73 

26.00 

i 

3016 

7,00 

9.18 




•6. 


ZCME 5 


STATE 

Total 
Units 
Duo ' 

Total 

Units 

Assimed 

Total Units 
Under or 

Over Quota 

Clear 

Units Units 
D'le Assii^ed 

Sogional Local 

Units Units Units Units 
Due Assigned Due Assigned 

• 

3.37 

2.6 

- 

.77 

1.98 

- 

1.09 

1.7 

.29 

.9 

Calif. 

32.34 

38.41 


6.07 

19.02 

19.91 

10.53 

16.3 

2.84 

2.2 

Colo. 

7.74 

9.6 

/ 

1.86 

4.54 

5.0 

3.51 

3.8 

.68 

.8 

Idaho 

3.88 

2.25 

- 

1.63 

2.28 

- 

1.26 

1.85 

.34 

.4 

Ubnt. 

3.90 

3.20 

- 

.70 

2.29 

- 

1.27 

2.85 

.34 

.35 

Nov. 

.55 

•■4 

- 

.15 

.32 

- 

.18 

- 

.05 

.4 

NJ^ox. 

2.81 

2.57 

- 

.24 

1.65 

1.67 

.91 

.5 

.24 


Oro. 

6.41 

8.31 

/ 

1.90 

3.76 

3.71 

2.00 

3.6 

456 

1.0 

TJtch 

3.77 

6*60 

/ 

2.83 

2.21 

5.0 

1.22 

1.6 

.33 

- 

Wash. 

11.27 

15.99 

/ 

4.72 

6.62 

6.49 

3.66 

7.9 

.99 

1.6 

Wyo. 

1.75 

.2 

- 

1.55 

1.03 

- 

.57 


.15 

.2 

Alaska 

.39 

I'.O 

/ 

.61 

.23 

- 

.13 

.8 . 

.03 

.2 

Hasraii 

1.82 

1.6 


.22 

1.07 


.59 

1.6 

.16 


TOTAL 

30.00 

92.73 


12.73 

47,00 

41.78 

26.00 

42.50 

7.00 

8.45 
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I 

ToUocrizig is a table si^iss tho totals by aonos and |tho groikd totals 


^r- tbo Uziltod States; 


Total 

Total 

Total Units 

C 1 u 

A r Eoeionnl 



cal 

Units 

Units 

Under or 

Units : 

Units Units: Units Units: 

units 

Duo 

Assigned 

Ovor Quoto 

Duo : 

Assigned Duo rAssigjned 

Duo : 

Assigned 





ZCHS 1 





80.00 

74.19 

- 

5.81 

47,00 

46.19 26.00 21^5 

7.00 

6ja 





ZONE 2 





80.00 

66.33 


11.67 

47.00 

37.88 26.00 22.^ 

7.00 

8.1 . 





ZONE 3 





80.00 

39.19 

/ 

9.19 

47.00 

42.52 26.00 .36. 

52 

7.00 

10.15 





ZCHE 4 





80.00 

99.61 

/ 

19.61 

47.00 

59.73 26.00 30. 

60 

7.00 

9.2B 





ZeWE 5 ' 





80.00 

92.73 

i 

12.73 

47.00 

41.78 26.00 42jS0 

7.00 

8.45 

400.00 

424.C& 


24.05 

235.00 

228.10 130.00 l;^ 

3.72 35.00 42.g 


A comparison 

i 

»• I 

of the roTlsod ■'unit q^iota syaton" atqwMdod 


syston fttoao that tho dlfforoneos aro rolatiroly snail end. tbot itbo radio sot-«p, 
of tbo TOuntry viU not bb unduly disturbed by tho ad option of tho iaqirovod systos* 


Conoludingy it appears that tho thiitod Stotos vas.Sd^OS units oror the 
400 08 of Juno 9, 1930, averogins nnit'por stoto* TVeaty^soren states 
iToro "under quota* as ecn^orod to tuonty-ono states "oror qoota'f. Quito a fair 
bala^o ecnsldorin^ the many, toehnical-ccn^liontions and oonfU^tisg intarosts. 

As pointed out, tho distribution of radio faeiUtios bon novor bo oje- 
aetly proportional but it is ovidont that oonditions.TTill bo grodnoJly iafoorod 
^ sono Motions nhich aro financially, unsound *eo off tho air* ladd other assifin* 
ibonts aro transforrod from "ovor quota* to *undor quota* aroes* ; 


S*4'4uwiMi 

i 

! 


i 

i 


I 

I 

I 
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i 

i 

t 

In order to calculate the number of units du4 each zone 
and each state in accordance with population, it!was neces¬ 
sary to determine the number of channels of different 
classes and number of stations of various poivers which 
could be used for simultaneous operation without objec¬ 
tionable interference, and calculate the unit vilues. The 
following table, based on General Order No. 40 alnd Amend¬ 
ments, was adopted by the Commission June 251, 1930: 

I 

Clear Channels. | 

40 Channels—5 kilowatts up Full Time.| 200 Units 

Day stations—5 watts to 5 kilowatts.i 10 “ 

Limited time stations—100 watts to 50 kilo^ 
watts . I 25 “ 


i 235 Units 

Regional Channels. 


4 Channels—5 

kilowatts 

Two 

stations 

per 


channel . . 



. . . . . 

... .| 16 Units 

31 

Channels—1 

kilowatt 

Three 

stations 

peit 


channel .. . 




...i 93 ‘‘ 

9 

Channels—500 watts 

Four 

stations 

peii 


channel ... 

1/2- 

-150 watts 

«••••• 


...J 18 “ 

1 

1 127 


(Including day stations and additional day power.) 

i 

(Here follows detail of quota units by zones and States, 

side folios 241-245.) | 

246 Federal Radio Commission, Washington,! D. C. 

3699. I 

General Order No, 102. 

At a session of the Federal Radio Commission held at its 
offices in Washmgton, D, C., on the Sth day of January, 
1931, the Commission adopted the follomng Gerieral Order: 

j 

Whereas, under the unit and quota figures adopted by the 
Commission, the First and Section Zones are lender-quota 
and the remaining three zones are over-quota; i 
And whereas, there are a number of states that are over¬ 
quota and a number of states that are under-quota; 
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And whereas, there is now pending before the Commis¬ 
sion a number of applications from under-quota states 
which, under the law, are entitled to their pro rata share 
of radio facilities; 

Therefore, in order to bring about an equalization of these 
radio facilities among the states in the zones, the Commis¬ 
sion adopts the following with reference to applications: 

1. Where a zone has already in use its pro rata share of 
facilities, the Commission will not allocate any further 
radio facilities to that zone, which would increase its quota. 

2. Applications from under-quota states in zones which 
have already allocated to them their pro rata share of 
radio facilities should be for a facility already in use in 
that zone by an over-quota state. 

3. Likewise, where a state is already over-quota, the Com¬ 
mission will not allocate anv further radio facilities to that 
state, which would increase its quota. 

4. Applications from states which now have their quotas, 
or from states which are over quota, should be for facili¬ 
ties already in use in that state. 

5. An applicant from an under-quota state in an under¬ 
quota zoiie may apply either for facilities in use in an 
over-quota state in that zone or an over-quota state in an 
over-quota zone. 

The further questions of kilocycle and mileage separa¬ 
tions should also be considered by an applicant in selecting 
the frequency to be applied for. 

Since the Commission has classified stations in accord¬ 
ance with power into three classes, namely, clear channel, 
regional, and local stations, and has allocated certain fre¬ 
quencies for the use of each of these three classes of sta¬ 
tions, applications should be for frequencies set aside by 
the Commission for the character of station applied for. 

All applications now pending before the Commission 
which have not been heard or designated for hearing by the 
Commission may be amended by the applicants to conform 
to this Order. 

This Order shall be effective on the day first above writ¬ 
ten. 

FEDERAL RADIO COMMISSION, 
JAMES W. BALDWIN, 

Secretary. 


FEDERAL RADIO COMMISSION. 
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247 Federal Radio Commission, Washington,! D. C. 

4016. 

Explanation of General Order No, 102. 

February |26, 1931. 

General Order No. 102 of the Federal Radio (Commission 
must be considered together with other Genera^ Orders of 
the Commission and its established policy. General Order 
No. 40 of this Commission designates six frequencies for 
use by local stations and restricts the nighttim0 power of 
stations of these frequencies to a maximum of 1100 watts. 
The same General Order designates certain frequencies to 
be occupied by regional stations operating with powers of 
250, 500 or 1000 watts at night. General Order No. 40, 
therefore, would prohibit the operation of a station using 
more than 100 watts power on any of the si 2 ^ local fre¬ 
quencies. The established policy of the Commission, based 
on what is believed to be sound engineering an^ economic 
principles, has been to authorize no 100-watt Stations to 
operate at night on regional frequencies. i 

Applicants for construction permits for local stations 
(meaning stations operating with the power of 100 watts or 
less at night) are restricted to the six frequencies desig¬ 
nated for that purpose by General Order No. 40 above re¬ 
ferred to. 

In the final analysis, and from a practical viewpoint, it 
appears that applications from states which have their 
quota, or more, of radio facilities assigned to them should, 
in general, be confined to facilities of a station, 6r stations, 
of the same class as that proposed to be constructed and/or 
operated by the applicant. That is, if the applicant applies 
for authority to construct or operate a local s|:ation in a 
state which has its quota, or more, the application should 
be to supplant a local station in that state. Applications 
for regional assignments should be made for the facilities 
of a regional station and applications for dear-channel as¬ 
signments should be for the facilities of a clCar-channel 
station. | 

In some cases, however, where facilities of one class can 
be installed without interference but the state and/or zone 
has its quota already assigned then applications may be 
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made for all or part of the facilities of any station of any 
class in that state or zone. In this case the applicant should 
specify the facility which he desires to have transferred. 

FEDERAL RADIO COMMISSION, 
By JAMES W. BALDWIN, 

Secretary. 

248 Minutes of the Federal Radio Commission. 

2705. 

Minute #235, June 25, 1930, 10:30 A. M. 

Present: Commissioners Saltzman, Chairman, Sykes, 
Starbuck, Lafount and Robinson. 

249 Rules and Regulations. 

Upon motion duly made and carried the Commission 
adopted the following order: 

It is ordered: That four hundred of the units set forth 
in General Order 92 be regarded as the maximum number 
of units for the United States to be equally divided among 
the zones in accordance with the Radio Act of 1927 as 
amended. 

JAMES W. BALDWIN, 

Secretary. 

(Here follows Commission’s order, side folios 250-258.) 
259 Federal Radio Commission, Washington, D. C. 

Examiner^s Report No. 115. 

Docket No. 1090. 

In re Application of Durham Life Insurance Company 
(Station WPTF), Raleigh, North Carolina. Construc¬ 
tion Permit for Increased Power and Change of Trans¬ 
mitter Location. Requested Assignment: Frequency, 
680 kc.; Power, 5 Kw.; Hours of Operation, Limited 
Time. Present Assignment: Frequency, 680 kc.; Power, 
1 Kw.; Hours of Operation, Limited Time. 

Report of Ellis A. Yost, Chief Examiner. 

Heard February 11, 1931. 

Louis G. Caldwell appeared for the applicant, and Sta¬ 
tion KPO, San Francisco, Calif., respondent. 
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£990 


ingust jl9, 1930. 


Upon inptlon duly niade and cairlad, the Ccmnlaaion adoi>tad tba fiearea 
officially released %y the Bureau of the Census of the Oeparbneoit of Comnero# under 
date of August 8, 1930, In its ”Prelijiiinary Innounoesient of Bopiulation of Ihe 
United States; 1930" as the basis for oosnputing the quota of radiio facilities doe 
each state under the Radio lot of 1927 as enended, and directed that these figoree 
be used pending the eonpiletion of the final figu:^ of the official census at the 
United States for 1930: 


TOXAL 

ms is* 


PQRUUTION 


FIRST 20KB 

Dims 

SIGNS) ZACH •.TDXIL^USXSS 

PSRCBraiGE OF TOTAL UNITS STATS AS OP UHDES OR OVER 
TOTAL FiCILmSS DOE EACH JUL7 31, QUOH AS OF 


ZONES AND STATES 

DOE BACH STATE 

STATE 

1930 

JUiy 31.1930 

1928 

1930 

1928 

1990 

1928 

1930 


1928 

1930 • 

Conn. i;667,000 

1,604,711 

6.00 

5,58 

4.87 

4.46 

3.62 

-1.25 

-0.84 

Del* 244,000 

238.380 

.90 

,83 

.71 

.67 

0.7? 

-0.01 

/0.03 

D.C. 522,000 

486,869 

2.00 

1,67 

1.53 

1.33 

1.3 

-0.23 

-0.03 

Ualne 795,000 

800,056 

2.90 

2.78 

2.33 

2.22 

2 .U 

-0.33 

-0.22 

Md. 1,616,000 

1,629,323. 

5,90 

5.70 

4.73 

'4.56 

3.8 

-0.93 

-0.76 

Mass. 4,2M,000 

4,253,646 

15.50 

14,80 

12,54. 

,11.85 

10.08 

-2.46 

-1.77 

K. S. 456,000 

455,293 

1.50 

1.64 

1.34 

1,31 

0.2 

-1.14 

-1.U 

V.7. 3,821,000 

4,028,027 

13,90 

. 

o 

H 

U.18 

11.21 

11.43 

/0.25 

/0.22 

H. T. 11,550,000 

12,619,503 

42.10 

43.87 

33.77 

35.10 

38.65 

/4.88 

^.55 

R.. I. 716,000 

687,232 

2.50 

2.39 

2.10 

1.91 

1.4 

-0.70 

-0.51 

Tt. • 352,428 

359,092 

1.30 

1.25 

1.03 

1,00 

0.3 

-0.73 

-0.70 

P. R.. 1,299,809 

1,543,913 

4.60 

5.40 

3.80 

*4.32 

0.6 

. -3.20 

-3.72 

V. 1. 26.051 

22.012 

.90 

.08 

.07 

.06 

.0 

-0.07 

—0.06 

27^355,288 28,738,055 100.00 

100.00 80.00 80.00 

74.08 

-5.92 

- 5.92 

















S2C_0 N D 2 0 FE 


TOTiL UNI© 

FQ{C2NT&GS ASSIGaiED 

or TOTAL • SlOH .3314© 



I 

POPULATION 
2CMS8:«ANDl STAT28.. . 

ZONE PACILI- 
YLi3. IDGE 
2ACH &TA© 

TOTAL UNI© 

DUE EACH 
STA© 

AS OP 
JULJT 31, ■ 
1930 

TOTAL UNI© UNIER 
OR OVUB^OTA AS 
07 JUUf 31, 1930 


1928 

1930 

1928 

1930 

1928 

1930 


1928 

1930 

Ky, 

2,553,000 

2,623,668 

9.08 

9.42 

7.26 

7.54 

7.62 

/ 0.36 

/ 0.08 

Mich. 

4,591,000 

4,842,280 

16.32 

17,36 

13.06 

13.88 

10.90 

- 2.16 

- 2.98- 

Ohio 

6,826,000 

6,639,837 

24.28 

23.80 

19.42 

19.05 

18.55 

- 0,87 

- 0.50 

Pa. 

9,854,000 

• 9,640,802 

35.05 

34.56 

28.03 

27.64 

19.17 • 

- 8.86 

- 8,47 ■ 

Va. 

2,575,000 

2,419,471 

9.15 

8.67 ■ 

7.33 

6.94 

9.50 

/ 2.17 

/ 2.56 

y. Va. 

1.724.000 

1,728.510 

6.12 

6.19 

4.90 

' 4.95 

3..6§i 

- 1.30 

- 1.36 

Total 28,123,000 

27,894,568 

100.00 

100.00 80.00 

80.00 

69.34 

-10.66 

-10.66 
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THIRD 2 0 N 2 


I 


PSHCSNTACa TOTAL DOTIS 

OF TOTAL Z0N2 TOTAL UNITS LSSICTSD 
. ''Sa^IlATIGN F^CILITISS DCTS DDL 2ACH STAT3 ^ OF 
ZCHES AND gTATSS 2ACH STATE ■■ -STAXl ‘ JULY 31. 1930 


TOTA L UNITS 
UNDat OR OVER 
QUOTA AS CfF . 
jurr 31, 1930 


1928 

1930 

1928 

1930 

1928 

1930 



1926 

1930 

Ala. 8,573,000 

2,6^,2v7 

9.15 

9.23 

7.33 

7.39 

4.50 . 


2.83 

- 2.89 

Azk. 1,944,000 

1,653,981 

6.90 

6.46 

5.54 

5.17 

4.40 


1.14 

- .77 

Fla. 1,4U,000 

a,466»625 

5.10 

•3.11 

4.02 

4.09 

8.35 

/i4.33 

4 4.26 

Ga. 3,203,000 

2,902,443 

11.44 

10.11 

9.12 

8.09 

7.60 

-- 1.52 

- .49 

La. 1,950,000 

2,094,496 

6.94 

7.29 

5.55 

5.83 

8.50 

/ 2.95 

4 2.67 

ICLss. 1,790,000 

2,007,979 

6.35 

7.00 

5.10 

5.60 

2.60 

- 

2.50 

- 3.00 

N. C. 2,938,000 

3,170,287 

10.45 

11.05 

8.37 

8.63 

7.62 

**A.| 

.55 

- 1.01 

Okla. 2,426,000 

2,391,777 

8.63 

8.34 

6.91 

6.67 

7.75 


.34 

4 1.08 

3;. C. 1,864,000 

1,732,567 

6.60 

6.03 

5.31 

4.82 

1.70 

1 

3.61 

. 3.12 

Tana. 2*502,000 

2,606,759 

8.90 

9.10 

7.13 

7.29 

13.0 

T ; 

5.37 

4 5.71 

Taxas 5.487,000 

01 

• 

• 

in 

19.54 

20.28 

15.62 

16.22 

22.77 


4 6.55 


Total 28,088,000 28,695,483 100.00 100.00 80.00 80.00 88.09 /j 8.09 4 - 8.99 


I 
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? 0 U R T H ZONE 


total units 

ASSIGNED 

PHBCENTACE EACH STATE TOTAL UNITS 

OF TOTAL total AS OF UNDER CS{ OVER 

POPULATION ZCm FACIIJTifES UNITS DUE JULY 31, QUOTA AS OF 



ZONES JifJD STATES 

DUE EACH STATE 

EACH state 

1930 

JULY 31' 

r 1930 


1923 

1930 

1923 

1950 

1923 

1930 


1928 

1930 

Ill. 

7,396,000 

7,607,684 

27.60 

28.16 

22.08 

22.50 

32.80 

/ 

10.72 

/10.30 

Ind. 

3,176,000 

3,225,600 

11.35 

11.94 

9.40 

*9.55 

6.07 

- 

3.42 

- 3.46 

Iowa 

2,428,000 

2,467,900 

9.07 

9.12 

7.25 

7.30 

12,62 


5.37 

/ 5.32 

Kans. 

1,835,000 

1,879,946 

6.^35 

6.94 

5.48 

5.56 

4.81 

- 

0.67 

- 0.75 

in'lnn. 

2,722,000 

2,566,445 

10.17 

9.48 

8.13 

7,59 

9.01 

/ 

0.8v8 

/ 1.42 

Mo. 

3,523,000 

3,620,961 

13.15 

13.40 

10.52 

10.72 

12.0 

/ 

1.48 

/ 1.28 

Nobr. 

1,406,000 

1,378,900 

5.25 

5.10 

4.21 

4.08 

5.83 

/ 

1.62 

/ 1.75 

N.Dak. 

641,192 

682,448 

2.39 

2.52 

1.92 

2.02 

2.30 

/ 

0.36 

/ 0.28 

3.Dak. 

70-i,000 

690,755. 

2.63 

2.55 

2.10 

2.04 

3.41 

/ 

1.31 

/ 1.37 

‘/isc. 

2.953,000 

2.930.282 

11.04 , 

10.83 

3.82 


7.33 


1.49 

- 1.33 

Total 

26,786,192 

27,050,921 

100.00 

ICO.OO 

80.00 

60.00 

96.18 

/ 16.18 

/ 16.18 
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i 

FIFTH Z 0 N S i 

! 

PSnCEmGE TOTAL UNITS! TOTAL UNITS 

OF TOTSL TOTAL ASSGD. EACH! UN DER OR GfVER 

?C7;TL.Tiai: ZONE FACILITIES UNITS DUS STATE AS OFi QUOTA AS OF 

ZONES AND STATES DUS BACH STATE EACH STATE JULY 31.1030 JUIF 51. 1950 



1520 

1930 

1928 

1930 

1928 

1930 


• 1928 

1930 

Ariz. 

•174,000 

435,833 

4.20 

3.53 

3.37 

2.33 

2.60 

1 0.77 

1 

- 0.23 

Colif. 

4,556,000 

5,672,009 

40,44 

46.06 

32.34 

36.35 

39.53 

/ 7,19 

/ 2.68 

Colo, 

1,090,000 

1,035,043 

9.67 

8.42 

7.74 

6.74 

9.62 

^ 1.88* 

/ 2.88 

Idaho 

546,000 

445,837 

4.84 

3.62 

3.83 

2.89 

2.25 

1.63 

- 0.64 

Mont, 

548,889 

536,332 

4.87 

4.35 

o . 90 

3.48 

2.90 

^ 1.0 

1 

- 0.58 

Nev, 

77,407 

90,931 

.68 

.74 

.55 

.59 

0.80 

1 

/ 0.25 

/ 0.21 

K, Hox. 

. zoe.ooo 

427,216 

3.51 

3.47 

2.81 

2.77 

2.37 1 

- 0.44 

- 0.40 

Orcfj. 

502,000 

952,691 

3.00 

7.74 

6.41 

6.19 

I 

8.41 j 

/ 2.00 

/ 2.22 

Utah 

531,000 

502,582 

4.70 

4.08 

3.77 

3.27 

6.60 ^ 

/ 2.83 

/ 3.33 

ivash. 

1,507,000 

1,561,967 

14.08 

12.70 

11.27 

10.16 

15.92 |i 

/ 4.65 

/ 5.76 

i/yo. 

247,000 

224,597 

2.19 

1.82 

1.75 

1.46 

.20 . 

- 1.55 

- 1.26 

Alaska 

55,036 

58,750 

.48 

.48 

.39 

.38 

1.00 1, 

1 

0.61 

/ 0.62 

Hawaii 

255.912 

368.336 

2.27 

2.99 

1.82 

2.39 

1.60 1- 0.22 

- 0.79 

Total 

11,266,244 

12,312,182 

100.00 

100,00 80.U0 80.00 

93.80 !j 

i(l3.80 

/13.90 


I 
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As 3 igDr>onts as of July 31» 1930 


tawj; no. 1 . 


NUMB3 0? UNITS Om AI3D U1®SR QUOTA IXJE 


STttlS 1 »28 Pop’. 
0V2R 


Ill. 

10.72 

Calif. 

7.19 

Texas 

7,15 

Toxm. 

5.87 

loTa 

5,37 

New York 

4,88 

Nash. 

4.65 

Florida 

4.33 

La. 

2.95 

Utah 

2.83 

Va. 

2il7 

Oregon 

2.00 

Colo. 

1.88 

Nohr. 

1.62 

Uo. 

1.48 

Dak. 

1.31 

Kinn. 

0.68 

Okie. 

0.84 

Alaska 

0.61 

N. Dak. 

0,36 

Ky. 

0.36 

N. J. 

0,25 

Nov. 

0.25 



UNDSR 

Del. 

0.01 

V.I. 

0.07 

Hawaii 

0.22 

D.C. 

0.23 

7&iao 

• 0.33 

N. Moz. 

0.44 

K.Car, 

0.55 

Kans. 

0,67 

R.I. 

0.70 

Vt. 

0.73 

Ariz. 

0.77 

Ohio 

0.87 

Md. 

0.93 

Mont. 

1.00 

N.H. 

1.14 

Axk. 

1.14 

Conn. 

1.25 


- 6 - 


STaTS 


1930 POP. 
0V2R 


Ill. 

10.30 

Texas 

6.55 

PTash. 

5.76 

Tonn. 

5.71 

Iowa 

5.32 

Florida 

4.26 

Now York 

3.55 

Utah 

3.33 

Colo. 

2 .88. 

Calif. 

2.68 

La. 

2.67 

Va. 

2.56 

Oregon 

•2.22 

Nohr. 

1.75 

Minn. 

1.42 

S. Dak. 

1.37 

Mo. 

1.28 

Okla. 

1.08 

Alaska 

0.62 

N. Dak. 

0.28 

N. J. 

0.22 

Nov. 

0.21 

Ivy. 

0.08 

Del. 

0.03 


UND3R 

D.C. 

0,03 

V.I. 

0.06 

liktine 

0.22 

Ariz. 

0.23 

N. Moz. 

0.40 

Go. 

0.49 

Ohio 

0,50 

R.I. 

0.51 

Moat, 

0.58 

Idaho 

0.64 

Vt. 

6.70 

Kans. 

0.75 

Md. 

0,7fi 

Ark. 

0.77 

Hawaii 

0.79 

Conn. 

0.84 

N. Car. 

1.03 
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Ta3L3 IvO. 1 (Continued) 


Va, 

Mlioc. 

Go* 

vfyo, 

Idaho 

Mich. 

Hass. 

Miss. 

Ala. 

?.P. 

Ind. 

S. Cor. 
Pa. 


UNDS? 

1.30 

1.49 
1.52 
1.55 
1.63 
2.16 
2.46 

2.50 

2. a3 
3.20 

3. «2 
3.61 
8.86 


i 

i 
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IT. H. 1 

1.11 

'Vi'o. 

1.26 

'.'iso. 

1.33 

Va. 

1.35 

!^3S. 1 

1.77 

Ala. 

2.89 

Mich. 1 

2.98 

l.!i3S. 

3.00 

3. Car. 

3.12 

Ind. 

3.46 

?. R. 

3.72 

?a. 

8.47 


i 
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AssigiOToats as of Jxily 31» 1930 • 

Ti^LS NO. 2 

PHlCENTACa OF UNITS 07ER AND UNDER QUOTA EUS 


STATE 


Alaska 

Florida 

Toan. 

Utah 

loira 

S. Dak. 

La. 

Ill. 

Texsus 

Nov. 

ijfash.. 

Nobr. 

Va. 

Orogon 

Colo. 

CaUf. 

N. Dak. 

N. Y. 

Sfo. 

Qkla. 

Minn. 

Ky. 

N.J. 


1928 Pop 
07ER 

156 

108 

82 

75 

74 

62 

53 

49 

46 

45 

41 

38 

30 

30 

24 

22 

19 

14 

14 

12 

11 

5 

2 


UNDER 


Del. 2 
Ohio 4 
N. Car. 7 
Kans. 12 
Hairaii 12 
Maine 14 
D.C. 15 
N. Mox. 16 
Wise. 17 
Go. 17 
Mich. 17 
Mass. 20 
Md. 20 
Ark. 20 
Ariz. 23 
Conn. 26 
Mont. 26 
W. 7a. 27 
Pa. 52 


STATE 1 930 70? . 

OVER 


Alaska 

163 

Florida 

104 

Utah 

102 

Tonn. 

78 

lovra 

73 

S. Dak. 

67 

Wash. 

57 

La. 

46 

lU. 

46 

Nobr. 

43 

Colo. 

43 

Texas 

40 

Va. 

37 

Orogon 

36 

Nov. 

35 

Minn. 

19 

Cklo. 

16 

N. Dak. 

14 

Mo. . 

12 

N.Y. 

10 

Calif. 

7 

Del. 

5 

N.J. 

2 

Ky. 

1 

UNDER 

D.C. 

2 

Ohio 

3 

Co. 

6 

Ariz. 

8 

Maine 

10 

N. Car. 

11 

Kons. 

13 

N. Mox. 

14 

Moss. 

15 

Ark. 

15 

Wise. 

15 

Mont. 

17 

Md. 

17 

Conn. 

19 

Mioh. 

21 

Idaho 

22 

W. Va. 

27 

R. I* 

27 

Pa. 

31 
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T&BIE NO. Z- (Contlnuod) 


UNDSR 


HKEDSR 

B. I. 

33 

Hawaii 

33 

lad. 

36 

Ind. 

36 

Ala. 

39 

Ala. 

40 

Idaho 

42 

Hiss. 

53 

Miss. 

49 

S. Car. 

65 

S. Car. 

68 

Vt. 

70‘ 

Vt. 

71 

N. H. 

85- 

?.R. 

84 

P.P. 

86 

N.H. 

85 

yo. 

86 

Wyo. 

89 

V.I. 

100 

V. I. 

100 




i 


I 


i 


I 
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I 

i 

David Hopkins appeared for Station KFEQ,|St. Joseph, 
Mo., respondent. | 

Ben S. Fisher and Karl Smith appeared foir the Com¬ 
mission. 

I 

The above-mentioned application for constiiuction per¬ 
mit was designated for hearing because, upon jits original 
examination of the application, the Commission! was unable 
to reach a determination that public interest, convenience 
or necessity would be served by the granting thereof, due 
to the facts that, according to the information: before the 
Commission, (1) the granting of the lapplication 
260 would result in the assignment of moife than the 
state’s quota of station assignments in the state of 
North Carolina, and (2) other applications foif additional 
station assignments within the state of North Carolina 
are pending before the Commission. 

Station KFEQ (respondent) filed a protest against 
granting the application on the ground of apprehended in¬ 
terference but offered no evidence in support of the protest. 
The other respondent. Station KPO, authorized the read¬ 
ing of a statement into the record that while! it did not 
desire to be in the position of requesting that the applica¬ 
tion be granted, it did not oppose the application; that it 
did not believe there would be any interference but desired 
to be free in case interference should develop tio bring the 
matter to the attention of the Commission for the necessary 
relief. ! 

Preliminary Questions. | 

Before the introduction of testimony, applicant urged 
that General Order No. 102, of the Federal Kadlo Commis¬ 
sion, should be construed as not covering situ^ions such 
as that presented by this application. The applicant is 
seeking an increase of power from 1 KW to 6 KW on a 
clear channel assigned to the fifth zone; it is no1| asking for 
any change of frequency or increase in hours o^ operation. 
The point made by applicant is that General Order No. 102 
should be construed as applying only to applications which 
by their nature either would require the displacing of some 
existing station, or curtailment of some other station’s 
existing privileges, such as by cutting down the latter’s 
service area by interference. As was later shown by the 
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evidence in this case, no question of interference is raised. 
In other words, this application presents a situation where 
there is no occasion for requiring the applicant to seek 
facilities in use in an over quota state in the third zone. 
Denial of the application would not leave open a facility 
which could be used in any under quota state in any of the 
five zones. It is not necessary to the granting of this 
application that any station in an over quota state either 
in the third zone or elsewhere be eliminated or in any re¬ 
spect curtailed. If the application is denied, it 
261 means that additional facilities, which would give 
greatly improved service to a very much under 
served community, and which can be used only by the one 
station now located in that community, would go to waste. 

Should the Commission, however, be of the opinion that 
General Order No. 102 is not susceptible of the construc¬ 
tion urged by applicant, the Examiner reports that appli¬ 
cant reserved its rights to question the validity of this 
order. The question raised by applicant is submitted by 
the Examiner to the Commission for its determination. 

One of the grounds on which this application was set for 
hearing was to the effect that other applications for addi¬ 
tional station assignments within the state of North Caro¬ 
lina are pending before the Commission. The Commission 
did not, however, notify any of the persons making such 
applicatibns, and no such persons appeared as parties to 
this proceeding. The applicant was given no notice with 
respect to these other applications. The applicant con¬ 
tended that it should not be required to meet any issues 
raised by such applications of which it had no knowledge 
or notice, and with respect to which it had no means 
of knowing what action the Commission might take 
with respect to them, whether the application should or 
should not be granted, or whether the applications were 
even being made seriously and might not be withdrawn. 

In this connection the Examiner directs attention to the 
fact that General Order No. 93, “Practice and Procedure 
before the Federal Radio Commission,’’ provides that all 
applications pending at the date of hearing of any par¬ 
ticular application seeking authority to operate in the 
broadcast band, shall be considered as a part of the record. 
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Statement of Facts. | 

I 

Evidence adduced at the hearing established the follow¬ 
ing facts: 

Applicant, the Durham Life Insurance Cojnpany, is a 
North Carolina corporation organized and chai|tered by the 
State in 1907. The net worth of the corporation is $407,- 
598.87, over and above reserves of aboqt $2,000,000. 
262 The Durham Life Insurance Company land Station 
WPTF are located at Raleigh, North Carolina. 

Just prior to 1927 a movement was started I by the Gov¬ 
ernor of North Carolina for the purchase of a broadcasting 
station to serve as an outlet for various educational and 
informational services which the departments ^of the State 
Government were ready to serve. This moveirient failed in 
the legislature, and the Durham Life Insuranche Company, 
realizing the need for such a station decided to, and did in 
1927 enter the radio field by purchasing an existing broad¬ 
casting station which had been in operation! for several 
years and which was then operating at 500 Watts power. 
That the realization of this need was a moti\^ating factor 
with the Durham Life Insurance Company can jiot be better 
shown than by a brief resume of the depositioijis offered in 
evidence by the applicant. These depositions,! thirty-eight 
in number, are from the civic and political leaders of the 
State, including the Governor of the State, the Chief Jus¬ 
tice of its Supreme Court, the State Auditor, the Attorney 
General, the Commissioner of Agriculture, the Insurance 
Commission, the State Superintendent of Public Instruc¬ 
tion, the publisher of the leading newspaper in the State, 
the presidents of a number of educational institutions and 
of civic, philanthropic and business enterprises and many 
others, who were unanimous in endorsing the service given 
by applicant’s station and in supporting its application for 
increased power. j 

There are several salient facts about Raleigh, North Car¬ 
olina, which tend to show its ideal location for |a broadcast¬ 
ing station; first, it is very near the geographical center of 
the state; second, it is the capital of the state and is its 
political, educational and cultural center. Within a radius 
of 30 miles are located ten important educational institu¬ 
tions. I 
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An analysis of the programs broadcast by WPTF dur¬ 
ing the year 1930, classified and calculated in terms of per 
cent, was introduced in evidence and shows a commendable 
diversity and consideration for the interests of all substan¬ 
tial groups in the community. 

Although restricted in time, the station in 1930 
263 broadcast a total of 4801 hours and 12 minutes. 

WPTF is the only North or South Carolina station 
affiliated with the National Broadcasting Company, and 
about 29% of its programs are chain programs. The sta¬ 
tion’s facilities have always been granted free of charge to 
all Government Departments, state and local, as well as to 
all educational institutions. Throughout the year, pro¬ 
grams are broadcast from the Colleges and Universities in 
the State., Beginning February 23, 1931, the North Car¬ 
olina Department of Education is instituting a series of 
daily educational broadcasts of one-half hour per day, four 
davs a week and lasting the remainder of the school vear 
and is planning a much more ambitious program next fall 
if the requested increase of power is granted so that a 
larger area may be reached. North Carolina is essentially 
an agriculture state, and the disseminating of state Gov¬ 
ernment information is of prime importance. The sta¬ 
tion’s programs are clearly of state-wide as distinguished 
from local interest. 

Station WPTF is located on the roof of the Sir Walter 
Hotel and the studios and offices in the Durham Life In¬ 
surance Building at Raleigh. The evidence shows that its 
equipmenj: as a 1 KW. station is of the very best for a 
station of that power and represents a total capital invest¬ 
ment of $47,069.39. With this equipment and operating on 
the clear channel of 680 kilocycles, the station has at pres¬ 
ent a reliable service area extending to a radius of about 
25 miles and a fair and occasional service area to a radius 
of about 75 miles. In the good service area there are about 
365,000 people, and in the fair and occasional service area 
about 1,200,000 persons. 

The basis for the request of the applicant is to enable the 
station through an increase in power to increase its service 
area and thus offer its services to a greater number of 
people. It is shown by the evidence that if the power of the 
station be increased from one kilowatt to 5 kilowatts power 
the o-ood and reliable service area will be increased from a 
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radius of 35 miles to 60 miles and the fair arid occasional 
service area from 75 to 125 miles. Through this increase 
in service area the number of people receiviiig good and 
reliable service will be increased to 780,000 aiid those re¬ 
ceiving fair and occasional service to 2,200,000. 

264 The Durham Life Insurance Company is ready, 
able and willing to install the latest and inost modern 
equipment if this application be granted. 

The proposed transmitter is a Western Electric type 5-c 
and the most modern and efficient of that make. The cost 
of the transmitter will be $42,800, and the cost of land, 
buildings and other items will bring the tota| expense to 
about $75,000. 

For the location of the proposed transmitter!the Durham 
Life Insurance Company has taken options ori five differ¬ 
ent sites. All but one of the sites selected are within a 
short distance of the village of Cary, which h^s a popula¬ 
tion of 909, and all are five miles or more fijom the city 
limits of Raleigh. The intervening country is very sparsely 
settled. This village is about seven miles froip the center 
of Raleigh and six miles from the city limits. I Applicant’s 
first choice of site is about five miles from the citv limits 
of Raleigh and one mile from Cary on United States Route 
No. 1, and, in the opinion of the Examiner, is slightly pref¬ 
erable to the others because of superior accbssibility to 
power supply and telephone, and because of Other advan¬ 
tages which need not be recounted. The othet sites, how¬ 
ever, are shown by the evidence to be very nerirly as suit¬ 
able and desirable as applicant’s first choice. iBy locating 
the transmitter on any of the sites selected no objectionable 
blanketing w’ould result. 

The frequency used by Station WPTF, 680 kb., is a clear 
channel assigned to the Fifth Zone and other stations using 
this channel are KPO, San Francisco, and |KFEQ, St. 
Joseph, ^lissouri. The station at San Francisco is a 5 KW. 
station, with an application for 50 KW. pending before the 
Commission, and operating full time; that at!St. Joseph, 
Missouri, is a 2^2 KW. station, limited to da^ime oper¬ 
ation and therefore closing do'svn at local suilset in Mis¬ 
souri. I 

The testimony of C. M. Jansky, Jr., an expert} radio engi¬ 
neer called by applicant, and of J. H. Barrorj, an expert 
radio engineer in the employ of the Commission, agreed 
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that there was no possibility of interference to KPO if 
WPTF’s application should be granted. 

St. Joseph, Missouri, where KFEQ is located, is 940 
miles from Ealeigh, North Carolina, where WPTF is lo¬ 
cated. Assuming that WPTF be granted 5 KW. power, 
and KFEQ operating with its assigned power of 21/2 
265 KW., the minimum average day separation recom¬ 
mended by the Engineering Division of the Commis¬ 
sion is 424 miles. Mr. Jansky testified that there would be 
no interference between two such stations at distances 
greater than 600 miles. It is clear from the evidence both 
that there would be no interference to KFEQ and that 
there would be no objectionable cross-talk interference to 
stations on adjacent channels. The only station operating 
on the 670 kc. channel is WMAQ at Chicago, and the 690 
kc. channel is a Canadian assigned frequency. 

There are six stations in North Carolina besides WPTF; 
namely, WBT at Charlotte, which is practically on the 
South Carolina border in the extreme southwestern part of 
the state; WWNC, at Asheville, in the extreme western 
part of the state, a 1 KW. station; a 500 watt station, 
WBIG, at'Greensboro on the northern part of the western 
half of the state; and three 100-watt stations at Gastonia, 
Wilmington and Winston-Salem. WPTF is the only sta¬ 
tion at Raleigh and is the only station within a radius of 
many miles. No station other than WPTF is ever heard in 
the daytime in Raleigh. The state, with an area of 52,426 
square miles, is greatly in need of radio service in its 
central and eastern parts. It is this area that the appli¬ 
cant seeks better to serve. 

The evidence showed that, under the quota system estab¬ 
lished by General Order No. 92, the Third Zone now has 
assigned to it 89.59 units, or 9.59 units in excess of the total 
of 80.00 units due to it. North Carolina now has assigned 
to it 7.82 units, which is 1.01 units less than the 8.83 units 
to which it is entitled. The requested increase of power 
from 1 KW. to 5 KW. would add 1.48 units to the state’s 
Assignment and thus make it 0.47 over-quota. 

Conclusions. 

1. The applicant is qualified, financially and otherwise, 
to operate a broadcasting station on the requested assign- 
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I 

ment in such a manner as to serve public inteitest, conven¬ 
ience and necessity. I 

2. The service rendered by applicant’s station is such 
that public interest, convenience and necessity jrequire that 
it be made available to as many listeners and dver as large 
an area as possible. i 

266 3. The city of Raleigh and a large I region sur¬ 

rounding that city must rely on applicant’s station 
for broadcasting service, it being the only station within a 
large radius. 

4. The granting of this application would provide broad¬ 

casting service to a large area not now receiving any satis¬ 
factory broadcasting reception. ! 

5. The increase of power requested would not cause in¬ 
terference to any existing station. 

6. The location for the proposed 5 KW transmitter, de¬ 

scribed in the evidence as applicant’s first choice, is emi¬ 
nently suitable for the purpose. i 

7. The proposed transmitting equipment for la 5 KW sta¬ 
tion is modern and efficient. j 

8. The granting of this application would jraise North 

Carolina’s assignment from 1.01 units under-quota to 0.47 
unit over-quota. i 

9. The granting of this application would tend to make 
more equitable the distribution of radio broadc^ting facili¬ 
ties among the several states in the Third Zonel 

i 

I 

Recommendation. i 

I 

In consideration of the foregoing it is reconjimended: 

1. Should the Commission be of the opinion that General 
Order No. 102 does not apply in this case, jit is recom¬ 
mended that the application of the Durham Life Insurance 
Company to operate until local sunset at San t’rancisco on 
its present assigned clear channel frequency! of 680 kc., 
with an increase of power from 1 KW to 5 KW^ be granted; 
provided, the Commission is of the opinion that the over¬ 
quota status resulting to the State of North Carolina from 
the granting of this application would not violate the letter 
or spirit of the Radio Act. I 
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2. Should the Commission hold, however, that the 

267 provisions of General Order No. 102 apply in this 
case, it is recommended that this application be 

denied. 

ELLIS A. YOST, 
ELLIS A. YOST, 

Chief Examiner. 

Submitted March 19, 1931. 

268 Federal Radio Commission. Received Mar. 31, 1931. 

James W. Baldwin, Secretarv. 

Federal Radio Commission, Washington, D. C. 

Docket No. 1090. 

In re Application of Durham Life Insurance Company 
(Station WPTF), Raleigh, North Carolina, for Construc¬ 
tion Permit for Increased Power and Change of Trans¬ 
mitter Location. 

I 

Exceptions to Examiner^s Report No. 115. 

Louis G. Caldwell, Attorney for Applicant, National 
Press Building, Washington, D. C. 

269 Federal Radio Commission, Washington, D. C. 

Docket No. 1090. 

In re Application of Durham Life Insurance Company 
(Station WPTF), Raleigh, North Carolina, for Construc¬ 
tion Permit for Increased Power and Change of Trans¬ 
mitter Location. 

Exceptions to Examiner^s Report No. 115. 

Durham Life Insurance Company, applicant, herewith 
files its Exceptions to Examiner’s Report No. 115 herein¬ 
before submitted to the Commission in the above entitled 
matter, as follows: 

Exception No. I. 

Applicant excepts to the action of the Examiner in sub¬ 
mitting the question of the proper construction of 

270 General Order 102 to the Commission for its deter¬ 
mination (Rep. pp. 2, 6) and to the Examiner’s 
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failure to find that General Order 102, property construed, 
does not prevent the granting of applicant’s application. 

I 

Exception No. II. 

Applicant excepts to the failure of the Exapiiner to find 
that if General Order 102 (or any portion thereof) prevents 
the granting of the application, the Order (or such portion 
thereof) is contrary to public interest, convenience and/or 

necessity and is invalid. ' 

i 

I 

Exception No. III. | 

Applicant excepts to the failure of the Examiner to find 
that if General Order 102 (or any portion thereof) pre¬ 
vents the granting of the application, the Order (or such 
portion thereof) is inconsistent with and contrary to the 
provisions of the second paragraph of Section 9 of the 
Eadio Act of 1927 as amended by an act approved March 
2'S, 1928 (commonly known as the Davis Amendment) and 
particularly that portion of said paragraph which declares 

^Hhat the people of all the zones * * arb entitled to 
equality of radio broadcasting service, both pf transmis¬ 
sion and of reception, * * *’’ I 

i 

and that portion of the paragraph which direbts the Fed¬ 
eral Eadio Commission to 

‘‘make a fair and equitable allocation of licenses, w’ave- 
lengths, time for operation and station power tp each of the 
states * * * within each zone. ” | 

271 and that portion of the paragraph which directs the 
Commission as to the methods for carrying said 
equality of broadcasting service into effect ;j and conse¬ 
quently said Order (or such portion thereof) i^ invalid. 

Exception No. IV. 

» I 

Applicant excepts to the failure of the Exarniner to find 
that if General Order 102 (or any portion thereof) pre¬ 
vents the granting of the application; and if the Order 
(or such portion thereof) thus construed is consistent with, 

! or required by, the Davis Amendment, theh the Davis 
Amendment is invalid under the Constitution of the 
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United States and consequently General Order 102 (or 
such portion thereof) is likewise invalid under the Con¬ 
stitution of the United States. 

Exception No. V. 

Applicant ^excepts to the findings of the Examiner (Rep., 
p. 5) that 

under the quota system established by General Order 
No. 92, the Third Zone now has assigned to it 89.59 units, 
or 9.59 units in excess of the total of 80.00 units due to it. 
North Carolina now has assigned to it 7.82 units, which 
is 1.01 units less than the 8.83 units to which it is entitled. 
The requested increase of power from 1 KW. to 5 KW. 
would add 1.48 units to the state’s assignment and thus 
make it 0.47 overquota.’’ 

and to the Examiner’s failure to find 

(a) That there are due to the Third Zone 86.7 
272 units; 

(b) That North Carolina is entitled to at least 
9.56 units. 

(c) That the increase of power requested by applicant 
would not make North Carolina overquota, but on the con¬ 
trary would still leave the state substantially underquota. 

Exception No. VI. 

Applicant excepts to the description of its application in 
the Report as an ‘‘application for construction permit,” 
and to the failure of the Examiner to describe the appli¬ 
cation as an application for a modification of license. Ap¬ 
plicant excepts to the failure of the Examiner to consider 
an application for modification of license heretofore filed 
by applicant with File No. 3-ML-B-705, requesting the 
same increase of power as that requested in the instant 
application, namely, from 1 KW. to 5 KW. 

Exception No. VII. 

Applicant excepts to the failure of the Examiner to 
recommend, without qualification, that the application be 
granted. 
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273 Summary of Reasons. I 

i 

I 

In support of the foregoing Exceptions, applicant states 
the following reasons (which are not to be considered ex¬ 
clusive or as a waiver of any other reasons) for the sus¬ 
taining thereof: 

In Support of Exception No. I. • 

} 

(Construction of General Order 102p 

Unless General Order 102 be construed so as to permit 
the granting of applicant’s application, it is invalid. Both 
statutes and regulations should, if possible, | be so con¬ 
strued as to avoid both unconstitutionality and any grave 
doubt or question thereon. i 

Russian Volunteer Fleet v. U. S., — U.’S. —, Adv, 
Ops. 1930-1931, 403, 407 and cases thqre cited. 

In Support of Exception No. II. I 

(Validity of General Order 102 under Standaiid of Public 
Interest, Convenience or Necessity.) 

General Order 102, if so construed as to require the de¬ 
nial of applicant’s application, is invalid in th^t it is con¬ 
trary to public interest, convenience and/or necessity (the 
standard prescribed by Sections 4, 9, 11 and 21 of the 
Radio Act of 1927 to govern the exercise of the Commis¬ 
sion’s powers and duties) in the following, aihong other, 
respects: i 

(a) As is shown by the Examiner’s Report (p. 2 and 
pp. 4-5) no interference or injury would be caused to any 
other station or person whatsoever by the granting of the 
application; | 

274 (b) Likewise as shown by said Report (p. 2) de¬ 

nial of the application would not leave open a facil¬ 
ity which could be used in any underquota state in any of 

the five zones; I 

(c) Likewise as shown by said Report (p. 2) it is not 

necessary to the granting of the application that any sta¬ 
tion in an overquota state, either in the Thiird Zone or 
elsewhere, be eliminated or in any respect curtailed, and 
no useful purpose would be served by any such elimination 
or curtailment; 
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(d) Likewise as shown by said Report (p. 2) if the ap¬ 
plication is denied, it means that additional facilities which 
would give greatly improved service to a very much un- 
de-served community and which can be used only by the 
one station now located in that community, would go to 
waste. 


In Support of Exception No. III. 

(Validity of General Order 102 under Davis Amendment) 

General Order 102, if so construed as to require the de¬ 
nial of applicant's application, is inconsistent with, and 
contrary to, the requirements and provisions of the Davis 
Amendment and is therefore invalid. Under the construc¬ 
tion given to the Davis Amendment by the Court of Ap¬ 
peals of the District of Columbia in Reading Broadcasting 
Companv v. Federal Radio Commission (opinion filed 
March 1931), — F. (2d) —, 

275 ‘‘It would not be consistent with the legislative 
policy to equalize the comparative broadcasting facil¬ 
ities of the various states or zones by unnecessarily injuring 
stations already established which are rendering valuable 
service to their natural service areas. The paramount con¬ 
sideration, after all, is the public interest, convenience, and 
necessity * * 

General Order 102, thus construed, is based upon a construc¬ 
tion of the Davis Amendment which ignores the presence in 
said Amendment of the phrase “as nearly as possible’’ and 
of the phrase ‘^fair and equitable” as applied to allocation 
as between states and the phrase “whenever necessary or 
proper” with reference to the carrying into effect of the 
equality hereinbefore recommended. 

That such phrases as “as nearly as possible,” “as nearly 
as practicable,” and “as nearly as may be,” are to be given 
a liberal interpretation with sufficient latitude to permit all 
the circumstances of a particular case to be taken into con- 
sideratioh, see Finch v. Riverside & A. Ry. Co., 87 Cal. 597, 
25 Pac. 765, 766; Green v. McCrane, 55 N. J. Eq. 436, 442, 37 
Atl. 318; Atty. General v. Suffolk County Apportionment 
Commissioners (Mass., 1916), 113 N. E. 581, 584, 585; Peo¬ 
ple V. Rice, 135 N. Y. 473, 31 N. E. 921, 929-930; In Re 
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Hickey, 223 N. Y. 92,119 N. E. 235; Mexican Cent. R. Co. v. 
Pinknev, 149 U. S. 194; Indianapolis & St. Louib Rd. Co. v. 
Horst, 93 U. S. 291, 300; Hills & Co. v. Hoovet, 220 U. S. 
329, 336; State v. Milwaukee County Supervisors, 25 Wis. 
339, 350, and many other cases, a complete list |of citations 
to which applicant will be glad to furnish jto the Com- 

276 mission in case it is asked or permitted to! file a brief. 

That a rigid construction of the Davis Amendment 
is contrary to the intention of Congress is clear, both from 
the circumstances which led to its enactment and the report 
of the House Committee on Merchant Marine aild Fisheries 
on the bill which became the Davis Amendment. The cir¬ 
cumstances and the report show that it was the intention 
of Congress to require the Commission to remedy the dis¬ 
crimination then existing in the distribution of broadcast¬ 
ing facilities in favor of the northeastern portion of the 
United States and against the large areas comprising, in a 
general way, the South, or in terms of the Radio Act, the 
Third Zone. Prior to the Davis Amendment; the Third 
Zone and tlie several states comprising said Zone had re¬ 
spectively less than their rightful shares of broadcasting 
facilities. I 

If the Davis Amendment is construed as the Commission 
now seems to he construing it in General Order 102, the 
Davis Amendment discriminates, and will continue to dis¬ 
criminate, in favor of the northeastern portion of the United 
States, and particularly the First and Second ^lones, at the 
expeme of zones with a large area, such as the Third Zone, 
and at the expense of the states comprising said Third Zone, 
particularly those which, like Forth Carolina,' are under¬ 
quota. The effect of the Commission’s said Construction 
of the Davis Amendment is, for the sake of preserving an 
artificial equality in mere number of transmitters, to pre¬ 
vent equality of reception as between the large^ zones and 
the smaller zones, and as between the Iqrger states 

277 and the smaller states. i 

j 

In Support of Exception No. IV. I 

i 

(Validity of Davis Amendment.) | 

i 

The Davis Amendment, if rigidly construed, isl unconstitu¬ 
tional, because, inter alia, (a) it is not within the| power con¬ 
ferred upon Congress by the Constitution to regulate inter- 
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state and foreign commerce, but on the contrary, although 
under color of an exercise of said power, is arbitrary and 
unreasonable and is not even remotelv necessarv or reason- 
ably incidental to the accomplishment of any purpose which 
Congress may constitutionally attempt to serve; (b) it is in 
violation of the Fifth Amendment to the Constitution of the 
United States in that it requires the Commission to deprive 
applicant of liberty and/or property without due process 
of law; and (c) it requires the Commission to take from 
applicant its private property without just compensation 
and without said taking being for any public use or purpose. 
The unreasonableness of the Davis Amendment under a 
rigid construction is demonstrated by such considerations 
as the following: 

(1) When considered in the light of uncontroverted scien¬ 
tific and economic facts, the Amendment entails a deplorable 
waste of the very limited total of available broadcasting fa¬ 
cilities. For example, on any channel where two or more 
stations are permitted to operate simultaneously, the Davis 
Amendment, thus construed, limits the broadcasting facil¬ 
ities which may be enjoyed by the larger zones and the states 

within said zones to what can be accommodated within 
278 the smaller zones and the states within those zones; 

it prevents the giving of practical recognition to the 
peculiar topographical and other natural conditions of par¬ 
ticular regions; 

(2) The Amendment not only does not accomplish, but 
to a very substantial degree prevents, equality of reception 
for the listening public. It requires, for example, that a 
large and powerful station (WBT, at Charlotte) near the 
boundary of North Carolina, which transmits a large pro¬ 
portion of its electrical energy (and consequently of its pro¬ 
gram service) into another state, be charged solely against 
the State of North Carolina and prevents the granting of an 
increase of power to a station such as applicant’s, centrally 
located at the capital of the state, in a situation to give 
broadcasting service primarily to the people of North Caro¬ 
lina in a large region not otherwise receiving broadcasting 
service, even though such increase can be accomplished with¬ 
out interference or injury to any other station or person 
whatsoever; 
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(3) The Amendment fosters an unsound and artificial 

theory of equality as between states in a field pi interstate 
commerce which ought to be regulated only on a national 
basis with regard for the listening public in all states; it 
takes from the United States a measure of the great advan¬ 
tage which it has over the nations of Europe, namely, that 
of having a large area under one regulatory authority with 
freedom to act in the best interests of the people as a whole 
as against restrictions due to the conflicting separate inter¬ 
ests of small political entities; I 

(4) The provisions of the Amendment are mutually in¬ 
consistent, self-contradictory and incapable of being 

279 given etfect, in that equality of radio broadcasting 
service, both of transmission and of reception, can 
not be accomplished by making and maintaining an equal 
allocation among the five zones of broadcasting licenses, of 
bands of frequencies, of wave-lengths, of periods of time for 
operation, and of station power, or by making ^n allocation 
of licenses, wave-lengths, time for operation,; and station 
power to each of the states within each zone, exactly, or even 
approximately, according to population; I 

(5) The Amendment is an attempt by Congress to con¬ 
trol the Commission in a matter which is essentially one of 
administrative detail and prevents the Comniission from 
giving effect either to the complicated scientific and eco¬ 
nomic factors involved, or to factors which change from time 
to time and from place to place, or to improvements made 
possible by the progress of science. 

i 

I 

It is not necessary to cite authority for the propositions 
set forth at the outset under this heading since there is no 
dispute as to the principles of constitutional Ihw involved, 
and the application of those principles in a casfe such as the 
present depends largely upon facts and the cbnclusions to 
be drawn therefrom. Applicant will, of course, gladly file 
with the Commission a brief on any questions of law on 
which the Commission may desire further information or 
argument. 
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In Support of Exception No. V. 

(North Carolina’s Quota under General Order 92.) 

There is nothing in General Order 92 or in any other gen¬ 
eral order or regularly promulgated regulation of 

280 the Commission which fixes the number of units due 
to any particular zone or state, or which supports or 

makes necessary the conclusion that North Carolina would 
be .47 units overquota if the application were granted. 

The only action of the Commission which can be cited to 
justify the quota figures set forth by the Examiner is an 
obscure minute entry contained in the minutes of a Com¬ 
mission meeting held June 25, 1930 as follows: 

“Upon motion duly made and carried the Commission 
adopted the following order: 

“It is ordered: That four hundred of the units set forth 
in General Order 92 be regarded as the maximum number 
of units f6r the United States to be equally divided among 
the zones ’ in accordance with the Radio Act of 1927 as 
amended. ’ ’ 

The foregoing minute entry was never formally promul¬ 
gated as a general order or regulation, and is not even 
mentioned in the Commission’s Annual Report for its fiscal 
year ending June 30, 1930. 

There are at present in actual use in the United States a 
total of approximately 433.32 units. At the time General 
Order 92 was adopted on June 17, 1930, the total was only 
422.6 units (Fourth Annual Report, p. 59). By its actions 
since then, the Commission has increased the total units in 
actual use by 10.72 units, which includes an increase in the 
Third Zone from 89.19 units to 92.09 units, and an increase 
in the Fourth Zone from 96.08 units to 101.61 units, a sub¬ 
stantial portion of which increase has taken place since 
General Order 102 was adopted. 

281 The Commission has no general order, regulation 
or formal plan of any kind for the reduction of either 

the total of units in use in the country, or the total of units 
in the so-called “overquota” states. So far as applicant 
knows, it has no intention of taking any steps to effect such 
reductions. On the contrary, by the repeated issuance and 
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reissuance of licenses to all existing broadcasting stations, 
the Commission has found that public interest,!convenience 
and necessity are served, and will continue to be served, by 
a total of at least 433.32 units. By its said |actions, the 
Commission has necessarily repealed its minute entry of 
June 25, 1930. Under the circumstances, said ipinute entry 
has been void and meaningless from the outset and, tested 
by the Commission’s own actions, has been contrary to 
public interest, convenience and necessity. 

On the basis of the units actually in use in the United 
States, the share of the Third Zone is approximately 86.7 
units (20% of 433.32). On the same basis. North Carolina 
is entitled to approximately 9.56 units. North Carolina 
now has assigned to it 7.82, to which the requested increase 
of power would add 1.48 units, a total of 9.3 units. If ap¬ 
plicant’s application is granted, the state wpl therefore 
still be underquota. | 

I 

In Support of Exception No. VI. I 

I 

(Nature of Application.) | 

The instant application should not be considered or 
construed to be an application for a construction permit, 
but rather as an application for modificatiori of license. 

Citation and discussion of authorities which demon- 
282 strate the correctness of this proposition would be 
out of place in this document and may 'be reserved 
for such brief as the Commission may permit applicant to 
file and/or for oral argument on the foregoing!Exceptions. 
Briefly summarized, applicant’s contentions j under this 
heading may be stated as follows: | 

(1) The circumstances under which the Khdio Act of 
1927 was enacted; the original bills introduced in both 
Houses of Congress which served as the basis fcir the Act as 
finally enacted; the debates 'which took place 'with respect to 
said bills; the reports of committees accompanying said 
bills; and the bill as finally enacted; and many other cir¬ 
cumstances demonstrate that Congress intended, by Sec¬ 
tion 21, to impose the requirement of construcjtion permit 
only on the building of new stations as distinguished from 
changes in apparatus or other respects whic|i, in effect, 
constitute merely improvements or changes such as in- 


1 

i 

I 
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creases of power in existing stations. The word “station^’ 
as used in the Eadio Act of 1927, and particularly in Section 
21 of that Act, has a broad, and not a narrow, meaning re¬ 
stricted to a particular assemblage of parts constituting a 
transmitter; 

(2) Even if the foregoing were not so under the Eadio 
Act of 1927 as originally enacted, it became so by virtue of 
the Davis Amendment itself which directs the Commission 
to carry the equality of broadcasting service into effect ^‘by 
increasing or decreasing station power, when applications 
are made for licenses or renewals of licenses ’ ’; 

(3) The proper method of acting upon an application 
for increased power during a given license period is 

283 by modification of the license in force, and, at the 
end of a license period, by issuing a renewal license 
modified in accordance with the application. The Com¬ 
mission has no power or authority to require that an ap¬ 
plication for increase of power for an existing station be 
made in tlie form of an application for construction permit. 

Long prior to the hearing held on the instant application, 
namely, on October 20,1930, applicant duly filed an applica¬ 
tion for_modification of license by which it requested the 
same change in assignment as that requested by the in¬ 
stant application, namely, an increase of power from 1 KW 
to 5 KW. Pursuant to instructions emanating from the 
Commission to the Eadio Division of the Department of 
Commerce, the application was returned to the applicant 
three times successively as not being in proper form. Said 
application for modification was, on the fourth filing by 
applicant, finally accepted for filing by said Eadio Division 
and thereafter by the Commission, but, pursuant to the 
policy which the Commission has openly adopted with re¬ 
spect to all applications for increased power where new ap¬ 
paratus or new parts of apparatus are involved, the Com¬ 
mission has continuously held said application in its files 
without acting on it in any respect or even designating it 
for hearing, and, as applicant is informed and believes, it 
is the intention of the Commission so to withhold action on 
said application so that applicant (and other parties simi¬ 
larly situated) may not be able to claim any right of appeal 
from action thereon at the same time or in connection with 
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any appeal which applicant may be forced to take 

284 from the Commission's action on the instant applica¬ 
tion. 

Under the circumstances, therefore, applicant contends 
that the instant application should be treated as an appli¬ 
cation for modification of license and acted oii accordingly. 

I 

I 

In Support of Exception No. VIIl 

I 

! 

(Granting of Application.) i 

The Examiner should have recommended the granting of 
the instant application. The findings of fact set forth in 
the Examiner’s Report make a clear showing that public 
interest, convenience and necessity would be served by such 
granting. Since the facts are not controverted, no discus¬ 
sion is necessary under this heading. ; 

I 

Conclusion. 

As is manifest from the Examiner’s Report, the only is¬ 
sue presented by this case (other than the question as to 
the nature of the application, which is important only in 
case the application be denied) revolves about! the construc¬ 
tion and/or validity of General Order 102, involving the 
construction and/or validity of the statute! on which it 
purports to be based. The importance of the! issue can not 
be overestimated. It presents a choice between a fictitious 
equality based on immaterial factors and a I real equality 
based on uncontroverted scientific and economic facts and 
principles; a choice between a rigid construction of words 
which applicant believes were not intended |to be rigidly 
construed as against an uncontroverted service to 

285 public interest, convenience and necessity. Is the 
Davis Amendment, which was intended to benefit the 

Southern states composing the Third Zone, tq be converted 
into an instrument for depriving them of broadcasting serv¬ 
ice which can be given them without injury ^o anyone? 
Respectfully submitted, l 

DURHAM LIFE INSURANCE QOMPANY, 
By LOUIS G. CALDWELL, 

Its Attorney, j 
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Request for Oral Argument. 

Durham Life Insurance Company, applicant herein, 
hereby requests oral argument before a quorum of the 
Commission, on the foregoing Exceptions to Examiner’s 
Report No. 115. 

In support of this request, applicant respectfully directs 
the attention of the Commission to the importance of the 
issues presented, as indicated by the Exceptions and the 
reasons stated in support thereof. 

DURHAM LIFE INSURANCE COMPANY, 
By LOUIS G. CALDWELL, 

Its Attorney. 

286 Federal Radio Commission, Washington, D. C. 

4931. 

Docket No. 1090. 

In re Application of Durham Life Insurance Company 
(Station WPTF), Raleigh, North Carolina. Construc¬ 
tion Permit for Increased Power and Change of Trans¬ 
mitter Location. 

Statement of Facts, Grounds for Decision, and Order of 

the Commission. 

Preliminary Statement and the Issues. 

This proc^eeding arose upon an application filed by 
Durham Life Insurance Company (Station WPTF), of 
Raleigh, North Carolina, for a construction permit. This 
station now operates upon the frequency of 680 kc. with 
1 kilowatt power output and limited hours of operation. 
Authority is sought to install a new transmitter at a new 
location tp operate with 5 kilowatts power. The applica¬ 
tion came on for hearing before Chief Examiner Yost, on 
February 11, 1931. Station KFEQ, St. Joseph, Missouri, 
filed a protest against the granting of the application on 
the ground that interference might be caused thereby, but 
made no appearance and offered no e\ddence in support 
of the protest. Station KPO, San Francisco, California, 
was represented at the hearing by counsel who read a state- 
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ment to the effect that while this station did! not desire to 
request the granting of the application, it woiild not oppose 
the same for the reason that it was of the opinion that no 
interference would be caused. This station |desired to be 
free to bring the question of interference to i the attention 
of the Commission in case it developed that the applica¬ 
tion was granted and interference resulted. The Ex¬ 
aminer’s report was submitted March 19, 1931, and recom¬ 
mended the granting of the application unless the Com¬ 
mission be of the opinion that General Order No. 102 is 
Applicable, in which case, the application shoijild be denied. 
Exceptions to the report and a request for dral argument 
were filed by the applicant. | 

I 

Statement of Facts. ! 


Applicant, the Durham Life Insurance Company, is a 
North Carolina corporation organized and 'chartered by 
the State in 1907. The net worth of the corporation is 
$407,598.87, over and above reserves of abo^ $2,000,000. 
The Durham Life Insurance Company and S^tion WPTF 
are located at Raleigh, North Carolina. i 
The Durham Life Insurance Company, in ;1927, entered 
the radio field by purchasing an existing broadcasting sta¬ 
tion which had been in operation for seveijal years and 
which was then operating at 500 watts power.I Depositions 
offered by applicant in support of its applicaiion are from 
the civic and political leaders of the State, Including the 
Governor, the Chief Justice of the Suprenje Couwt, the 
State Auditor, the Attorney General, the Coihmissioner of 
Agriculture, an Insurance Commissioner, the State 
287 Superintendent of Public Instruction, jthe publisher 
of a leading newspaper in the State, the presidents 
of a number of educational institutions and of civic, philan¬ 
thropic and business enterprises. The depositions com¬ 
mend the programs and service offered by 'VV’PTF. 

Raleigh, North Carolina, is very near thei geographical 
center of the state, is the capital of the state and the politi¬ 
cal, educational and cultural center of the State. Within a 
radius of 30 miles are located ten important educational 
institutions. 

The programs broadcast by WPTF during ithe year 1930 
were diversified and a consideration for the interests of 
all elements in the community was shown. I 
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Although restricted in time, the station in 1930 broad¬ 
cast a total of 4801 hours and 12 minutes. WPTF is the 
only station in the State affiliated with the National Broad¬ 
casting Company, and about 29% of its programs are chain 
programs. The station’s facilities have always been 
granted free of charge to all Government Departments, 
state and lopal, as well as to all educational institutions. 
Beginning February 23, 1931, the North Carolina Depart¬ 
ment of Education is instituting a series of educational 
broadcasts of one-half hour per day, four days a week and 
lasting the remainder of the school year and is planning an 
enlarged educational program in the fall if the requested 
increase of power be granted. North Carolina is essen¬ 
tially an agricultural state, and the dissemination of agri¬ 
cultural information is an important service of the station. 
The programs are of state-wide as distinguished from local 
interest. 

Station WPTF is located on the roof of the Sir Walter 
Hotel and the studios and offices are in the Durham Life 
Insurance Building at Raleigh. 

The present equipment is good and represents a total in¬ 
vestment of $47,069.39. The station has at present a re¬ 
liable service area extending in a radius of about 25 miles 
and a fair service area in a radius of about 75 miles. In 
the good service area there are about 365,000 people, and in 
the fair service area, about 1,200,000 persons. 

The reason for the request of the applicant is to enable 
the station through an increase in power to increase its 
service area and serve a greater number of people. If the 
power of the station be increased from one kilowatt to 5 
kilowatts power it is probable that the good and reliable 
service area will be increased by 25 miles. Through this 
increase in service area the number of people receiving 
good and reliable service will be increased to 780,000. 

The Durham Life Insurance Company proposes to in¬ 
stall modern equipment if this application be granted. 
The proposed transmitter is a Western Electric type 5-c 
and the most modern and efficient of that make. The cost 
of the transmitter will be $42,800, and the cost of land, 
buildings and other items will bring the total expense to 
about $75,000. 
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288 For the location of the proposed transmitter the 
Durham Life Insurance Company has tal^en options 
on five difiPerent sites. All but one of the sites selected are 
within a short distance of the village of Cary,i which has 
a population of 909, and all locations are five miles or more 
from the city limits of Raleigh. The intervening country 
is very sparsely settled. Cary is about seven ^iles from 
the center of Raleigh and six miles from the city limits of 
Raleigh and one mile from United States Route No. 1. By 
locating the transmitter on any of the sites selected no ob¬ 
jectionable blanketing would result. i 

The frequency used by Station WPTF, 680 kq., is a clear 
channel assigned to the Fifth Zone and other stajtions using 
this channel are KPO, San Francisco, and KFEQ, St. 
Joseph, Missouri. The station at San Francisco^ is a 5 KW 
station, with an application for 50 KW pending before the 
Commission and that at St. Joseph, Missouri, i^ a 2^/^ KW 
station, limited to daytime operation. | 

It is probable that no objectionable interference would 
result if the application were granted. 

St. Joseph, Missouri, is 940 miles from Raleigh, North 
Carolina. The minimum average day separation recom¬ 
mended by the Engineering Division of the Commission is 
424 miles for stations operating simultaneously on the 
same frequency with power of 5 and 2% KW. lit is prob¬ 
able that there would be no objectionable crosd-talk inter¬ 
ference with stations on adjacent channels. 

There are six stations in North Carolina in addition to 
WPTF; namely, WBT at Charlotte, in the southwestern 
part of the state; WWNC, at Asheville, in the extreme 
western part of the state; WBIG, at Greensljoro in the 
northwestern part of the state; and three 100-watt stations 
at Gastonia, Wilmington and Winston-Salem. | WPTF is 
the only station at Raleigh and is the only station within 
a radius of many miles. No station other than WPTF is 
heard in the daytime in Raleigh. The state has! an area of 
52,426 square miles. ' j 

Under the quota system established by General Order 
No. 92, the Third Zone now has assigned to it 89.59 units, 
or 9.59 units in excess of the total of 80.00 units due it. 
North Carolina now has assigned to it 7.82 units, which is 
1.01 units less than the 8.83 units to which it lis entitled. 
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The requested increase of power from 1 KW to 5 KW 
would add 1.48 units to the state’s assignment and thus 
make it 0.47 over-quota. 

The Exceptions. 

The exceptions to the Examiner’s report are directed 
almost entirely to two questions; first, the applicability of 
General Order No. 102 of the Commission and second, if 
construed to apply in this case, its validity. 

General Order No. 92, adopted June 17, 1930, established 
a system of valuing the different classes of stations, oper¬ 
ating with various power outputs and assignments of time, 
in terms of units. The General Order further provided 
that each of the five zones should 

289 ^‘have broadcasting stations the total value in units 

of which shall be equal and shall be fairly and equi¬ 
tably distributed among and allocated to the states within 
each of said zones in proportion to the population each of 
said states bears to the population of the zones, and that 
the quota of broadcasting facilities to which each state is 
entitled shall be determined and fixed * * * in accord¬ 
ance with'values in units for various classes of stations.” 

This General Order, therefore, provides for the adoption 
of the unit system and for a distribution of the units, repre¬ 
senting the broadcasting facilities, among the states and 
zones as required by Section 9 of the Act as amended by the 
Act of March 28, 1928. 

Oh July 2, 1930, the Commission promulgated an explan¬ 
atory statement of General Order No. 92, pursuant to a 
minute entered June 25, which fixed 400 units as the ap¬ 
proximate sum total of the radio broadcasting facilities in 
the United States. 80.00 units is designated in this order 
to be divided in each zone among the clear, regional and 
local channels. The statement also sets out a complete tab¬ 
ulation, as of June 9, 1930, of the quota figures by zones 
and states giving the units due (based on population) and 
the units assigned in each state. 

General Order No. 102, was adopted by the Commission 
on the 8th of January, 1931, prior to the hearing held in 
this case and subsequent to the date on which the applica¬ 
tion was filed. This General Order is declaratory of cer- 


I 


i 

i 
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tain principles to be followed in applying the ‘^4^ota” sys¬ 
tem. 

The first of the principles announced is: 

‘‘Where a zone has already in use its pro rata share of 
facilities the Commission will not allocate any further 
radio facilities to that zone which would increase its 
quota.’’ I 

I 

i 

The second paragraph provides that: 

“Applications from under-quota states in zones which 
have already allocated to them their pro rata share of radio 
facilities should be for a facility already in use in that 
zone by an over-quota state.” I 

I 

These principles could have been, and were, followed by 
the Commission prior to adoption of General; Order 102 
and subsequent to the adoption of the quota system in Gen¬ 
eral Order No. 92. Section 9 of the Act as amended, is the 
basis for the quota system and its provisions ^re manda¬ 
tory upon the Commission to “make and maintain an equal 
allocation,” of broadcasting facilities. The Section indi¬ 
rectly prohibits grants of facilities, thb effect of 
290 which would be unequal allocation. Ih effect the 
Commission declared in General Order No. 92 that 
in the present state of the radio art the country had 
reached its approximate saturation point, possessing the 
maximum available broadcasting facilities, ai^d that the 
problem was the distribution of such facilities as required 
by the standard of public interest and Section 9; of the Act, 
as amended. I 

It in conceivable that remote instances may bccur where 
the denial of the use of a facility, for reasons based upon 
the quota figures, may apparently seem arb^rary. In 
many of such instances, however, the particular facility 
may be used in another locality where it would tend toward 
an equitable distribution as required by the Act. And in 
the great majority of cases the ultimate result I is to make 
possible a better radio service by equality in distribution 
of facilities. In any event the Congress has issued its man¬ 
date and these and similar orders of the Comihission are 

I 

merely for the purpose of carrying that rule inijo effect. 


i 
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Grounds for Decision. 

On the record in this case, the Commission is of the 
opinion and so finds: 

1. The granting of this application would work a viola¬ 
tion of Section 9 of the Radio Act of 1927, as amended by 
the Act approved March 28, 1928, (Davis Amendment), in 
that there would result an increase in the radio broadcast¬ 
ing facilities of a zone which now enjoys more than its 
share of such facilities. 

2. Although the State of North Carolina now has less 
than its share of radio broadcasting facilities, if this appli¬ 
cation were granted a violation of Section 9 of the Radio 
Act of 1927, as amended, would result in that the State 
would thereby be assigned more than its share of such 
facilities. 

3. Public interest, convenience and/or necessity would 
not be served by the granting of this application. 

Order. 

On consideration of the evidence in this case, of the Ex¬ 
aminer's report and of the exceptions filed thereto, it is 
accordinglv ordered: 

(1) That the request of Durham Life Insurance Com¬ 
pany, for oral argument before the Commission, be, and 
the same is hereby, denied; 

(2) That the exceptions to the Examiner’s report filed 
by Durham Life Insurance Company, be, and the same are 
hereby, overruled; and 

(3) That the application of Durham Life Insurance 
Company, (Station WPTF), for construction permit, be, 
and the same is hereby, denied. 

Sykes, Commissioner, dissents. 

Filed June 24, 1931. ' 

291 I hereby certify that the foregoing is a full, true 
and correct copy of the Statement of Facts, Grounds 
for Decision, and Order of the Federal Radio Commission, 
in Docket No. 1090. 

[Seal Federal Radio Commission.] 

JAMES W. BALDWIN, 

Secretary, 

By GEORGE S. SMITH. 
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292 In the Court of Appeals of the District of Columbia. 

I 

No. 5444. I 

j 

Durham Life Insurance Company (Station WPTF) 

V. I 

I 

Federal Radio Commission. | 

Certificate of James W. Baldwin, Secretary of the Federal 

Radio Commission, 

I, James W. Baldwin, Secretary of the Federal Radio 
Commission, do hereby certify that the annexed jpapers and 
documents constitute and are the originals ^nd/or full, 
true, and correct copies of all the papers and e^^idence pre¬ 
sented to the Federal Radio Commission upon!the matter 
involved in the above entitled cause and also it^ statement 
of facts, grounds for decision, and order in th^ matter of 
said application. 

Witness my hand and the seal of the Federal |ladio Com¬ 
mission this 7 day of August, 1931. I 

[Seal Federal Radio Commission.] I 

JAMES W. BALD'^IN, 

Secretary, 

293 In the Court of Appeals of the District of Columbia. 

No. 5444. 

, I 

Durham Life Insurance Company (Station WPTF) 

vs. 

} 

i 

Federal Radio Commission. | 

j 

Appellant's Designation of Record, ! 

Now comes Durham Life Insurance Company^, appellant 
in the above entitled case and designates the pkrts of tho 
record which it desires to have included in the • transcript, 
said parts being considered sufficient for the determination 
of the questions raised on appeal, namely hll records, 
papers, documents and exhibits heretofore filed f>y the Fed- 

10—5444a j 
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oral Radio Commission in this case omitting however, the 
following : 

1. Document No. 7. Commission’s list of broadcasting 
stations of the United States, of which sufficient separate 
copies are to be supplied to the Clerk of the Court of Ap¬ 
peals to be incorporated in the printed transcript. 

2. Document No. 8. Commission’s General Order No. 93, 
of which sufficient separate copies are to be supplied to the. 
Clerk of the Court of Appeals to be incorporated in the 
printed transcript. 

The items above listed and enumerated are to be omitted 
from the printed record which is however, to include this 
designation. 

LOUIS G. CALDWELL, 

, LOUIS G. CALDWELL, 

ARTHUR W. SCHARFELD, 

; ARTHUR W. SCHARFELD, 

Attorneys for Appellant. 

Service of the above document is acknowledged this 7th 
day of August, 1931. 

D. M. PATRICK. 

294 [Endorsed:] In the Court of Appeals of the Dis¬ 
trict of Columbia. No. 5444. Durham Life Insur¬ 
ance Company (Station WPTF) vs. Federal Radio Com¬ 
mission. Appellant’s designation of record. Kirkland, 
Fleming, Green & Martin, 914 National Press Building, 
Washington, D. C. Louis G. Caldwell, Resident Partner. 
Court of Appeals, District of Columbia. Filed Aug. 7, 
1931. Henry W. Hodges, Clerk. 


Endorsed on cover: Federal Radio Commission. No. 
5444. Durham Life Insurance Company (Station WPTF), 
appellant, vs. Federal Radio Commission. Court of Ap¬ 
peals, District of Columbia. Filed Jul. 11,1931. Henry W. 
Hodges, Clerk. 
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IN THE 

Court ot ^Ijipealsi, JlSfetrtrt of Colutubia 


No. 5444. 


Durham Life Insurance Company, Appellknt, 

vs. I 

Federal Radio Commission, Appellee. \ 


BRIEF OF APPELLANT. 


STATEMENT OF THE CASE. 

This appeal is from a decision of the Ifederal 
Radio Commission rendered June 24, 1931 (Cbmmis- 
sioner Sykes dissenting) denying the Durhain Life 
Insurance Company's application for a po\yer in¬ 
crease from 1 Kw. to 5 kw. for its broac^casting 
station WPTF, Raleigh, North Carolina. The ap¬ 
plication did not seek any change in frequency or 
increase in hours of operation. To accomplish the 
requested increase of power necessitates a partial re¬ 
placement of equipment and a sufficient change in 
transmitter location to place the transmitter butside 
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the thickly inhabited portions of Raleigh. The ap¬ 
plication, therefore, also asked permission to make 
these changes and, because required by the Commis¬ 
sion’s regulations, took the form of an application 
for construction permit. 

The Commission has filed a motion to dismiss on 
the ground that its decision on the application is 
not appealable under the amended section 16 of the 
Radio Act of 1927. Presumably the contention will 
be renewed in argument on the merits. Tt involves 
a question of statutory construction which is dis¬ 
cussed in Point I of this brief. 

The issues of the case on the merits turn on the 
proper construction (and, in the alternative, upon 
the validity) of the Davis Amendment (Section 5 of 
the Amendatory Act of March 28, 1928, 45 Stat. 373). 
The Commission’s decision in this case was based 
entirely upon certain of its regulations which })urport 
to apply the Davis Amendment. These regulations, 
which are incorporated in General Orders 92 and 102, 
together with certain regulations incidental thereto, 
are, according to appellant’s contention, invalid in 
whole or in part, either because based on an errone¬ 
ous construction of the Amendment or because the 
Amendment itself is invalid. 

THE UNDISPUTED FACTS. 

The case involves no issue of fact. With the ex¬ 
ception of certain comparatively minor matters which 
are shown bv the record and which are also undis- 
puted, the facts recited in the report of the Chief 
Examiner (R. 214, 217) and in the “Statement of 
Facts, Grounds for Decision and Order of the Com¬ 
mission” (R. 234) may be taken as an accurate and 




3 


i 

j 

complete portrayal of the evidence, and, together 
with the regulations in question, furnish sufficient 
basis for determining the issues. I 

The requested increase of power will cause ino in¬ 
terference to any other station. This w’as the find¬ 
ing of both the Examiner (R. 221) and of the! Com¬ 
mission (R. 237) and was shown by the undisputed 
testimony of the expert engineer who testified in 
behalf of appellant (R. 55) and of the expert engineer 
who testified in behalf of the Commission (E. 65). 
Denial of the application will not leave open a broad¬ 
casting facility which could be used in anyi other 
state or zone, or by any station other than iappel- 
lant’s station WPTF (R. 216). Denial means that 
the facility, which would admittedly give greatjly im¬ 
proved service to a very much under-servec^ com¬ 
munity, would go to waste (R. 216). | 

WPTF now operates on 680 kc. with power of 1 
Kw., and with hours of operation limited to limited 
time^^, i. e., until sunset on the Pacific Coast (R|. 234). 
It has had this assignment since the allocation of 
November 11, 1928, prior to which time it enjoyed full 
time; it accepted the restriction because (^f the 
exigencies raised by the large number of sljations 
which the Commission had to accommodate I under 
that allocation (R. 34). Under General Order :40 the 
frequency is a clear channel assigned for use lin the 
Fifth Zone and is used by KPO, San Franciscb, Cali¬ 
fornia, a full time, clear channel station (R.| 148). 
Another station, KFEQ, St. Joseph, Missouri, is 
operating on the same frequencj^, with 2^4 Kw., its 
hours being limited to daytime operation, i. ej, local 
sunset at St. Joseph (R. 148). : 

The distance between Raleigh, North Carolina, and 

i 

i 
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St. Joseph, Missouri, is 942 miles. The distance be¬ 
tween Raleigh and San Francisco is 2430 miles. It 
is undisputed that the daytime interference range of 
a station is only a fraction of its nighttime interfer¬ 
ence range and that the geographical separations in¬ 
volved in this case are much greater than is neces¬ 
sary to avoid interference. According to the Com- 
missioiFs own expert witness 424 miles would be a 
safe distance between WPTF and KFEQ (R. 65) 
and there is no possibility of interference being 
caused by KPO at San Francisco, if WPTF were 
given the requested increase of power (R. 65). 

WPTF is the only broadcasting station at or near 
Raleigh, North Carolina. It is the capital of the 
State, is its political, educational and cultural center, 
and is very near to its geographical center. Within 
a radius of 30 miles are located 10 important educa¬ 
tional institutions. In a series of 38 depositions re¬ 
ceived in evidence, the civic and political leaders of 
the State unanimouslv endorsed the service given bv 
WPTF and supported its application for increased 
power. Among these witnesses were the Governor of 
the State, the Chief Justice of its Supreme Court, the 
State Auditor, the Attorney General, the Commis¬ 
sioner of Agriculture, the Insurance Commissioners, 
the State Superintendent of Public Instruction, the 
publisher of the leading newspaper in the State, the 
presidents of a number of educational institutions, 
and the heads of civic, philanthropic and business 
enterprises (R. 235). 

There are only six other broadcasting stations in 
North Carolina, the nearest to Raleigh being WBIG, 
a 500 watt station at Greensboro, at a distance of 70 
miles and the others being at considerably greater 
distances (R. 41, 132). No station other than WPTF 


I 
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is heard in the daytime in Raleigh or the surround¬ 
ing area (K. 220, 237). Except as this area receives 
service from WPTF it is without any daytime broad¬ 
casting service at all. (R. 221.) I 

The evidence shows that if the power of the sta¬ 
tion be increased from 1 kw. to 5 kw, the gbod ser¬ 
vice area will be increased from a radius df about 
25 or 35 miles to about 60 miles and the jSair and 
occasional service area from 75 to 125 miles i(R. 219, 
236). As a result the number of people receiving 
good service would be increased from about} 365,000 
to about 780,000 persons and those receiving fair and 
occasional service from about 1,200,000 peifsons to 
about 2,200,000 persons (R. 218, 236). 

The equipment to be installed is of the latest and 
most modern character, to cost (together w’ith ex¬ 
penses incidental thereto) a total of about $75,000.00 
(R. 236). The location selected for the proposed 
transmitter is shown to be eminently suitable. (R. 
221, 237.) 

The excellence of the service heretofore rendered 
by AVPTF is beyond question. In spite of its re¬ 
stricted hours of operation, it broadcast a itotal of 
slightlv over 4801 hours in 1930. It is the dnlv sta- 
tion in North or South Carolina affiliated with the 
National Broadcasting Company, and is therefore 
the only source from which those program^ can be 
received by the listening public in those States. Its 
facilities have always been available, free of charge, 
to all government departments, state and local, and 
to all educational institutions. Throughout the year 
programs are broadcast from the colleges and uni¬ 
versities in the State and, if the increase of power is 
granted making it possible to reach a larger audience. 
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WPTF is planning an even more ambitious educa¬ 
tional program. North Carolina is essentially an 
agricultural state wherein the dissemination of in¬ 
formation from state departments is of prime impor¬ 
tance. The station’s programs are clearly of state¬ 
wide as distinguished from local interest (R. 218, 
236). The Commission found that: 

“The programs broadcast by WPTF during 
the year 1930 were diversified and a considera¬ 
tion for the interests of all elements in the com¬ 
munity was shown.” (R. 235.) 

The financial and other qualifications of appellant, 
the Durham Life Insurance Company, are also undis¬ 
puted. The net worth of the corporation is over 
$400,000.00, over and above reserves of about $2,000,- 
000.00. Its present studio, office and transmitting 
equipment is of a high order and represents a very 
substantial capital investment (R. 218, 236). 

As hereinafter appears, the sole grounds on which 
the Commission ultimately denied the application are 
found in certain of its regulations which purport to 
carry out the provisions of the Davis Amendment, on 
the a'ssumption that the Amendment requires a rigid 
mathematical equality based on population. These 
regulations are separately described and explained 
below. At this juncture it is sufficient to say that 
the facts which, in the Commission’s opinion, called 
for the application of these regulations consisted 
solelv in certain artificial “unit counts” under the 
“quota system” established by General Order 92 and 
incidental regulations. The Third Zone (comprising 
the states of North Carolina, South Carolina, Georgia, 
Florida, Tennessee, Alabama, Mississippi, Arkansas, 
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I 

i 
! 

i 

Louisiana, Oklahoma and Texas) now has Assigned 
to it a total of 89.59 units of broadcasting facilities, 
whereas under the regulations each zone, regardless 
of its area, is entitled to only 80 units. (R. opip. 210.) 
North Carolina now has assigned to it 7.^2 units 
(which is 1.01 units less than the 8.83 units tio which 
it is supposedly entitled under General Order j92) but, 
if appellant's application were granted, thej State’s 
assignment would be increased 1.48 units and would 
thus be 0.47 unit ‘^over-quota”. (R. 67.) 

Under the provisions of General Order 102 |r. 211) 
an application of this sort can not be grants with¬ 
out eliminating and putting out of business; one or 
more broadcasting stations in an “over-quot^” state 
in the same zone, even though such station ijs on an 
entirely different frequency and no interference ques¬ 
tion is involved. In other words, in ordeil to get 
increased power which it admittedly needs I for its 
station at Raleigh, North Coralina, the Durham Life 
Insurance Company must attack and endeavor to 
put out of business another broadcasting station on 
another frequency in some state such as Texas, which, 
according to the Commission’s records, is technically 
“over-quota”, i. e., has more units than it is|entitled 
to on a strict mathematical calculation of its; popula¬ 
tion in proportion to the population of the zone. Ap¬ 
pellant having declined to engage in such a^ attack, 
its application was denied. 

THE CONCLUSIONS OF THE CHlisF 

EXAMINER. 

j 

After hearing held on February 11, 1931, t)ie Chief 
Examiner filed his report on ^March 19, 1931, in which 
he set forth a series of conclusions of fact lunquali- 
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fiedly in favor of granting the application (K. 220- 
221). He also found that granting tho application 
^vould tend to make more equitable the distribution 
of broadcasting facilities among tho several states 
of the Third Zone (R. 221). He found that public 
interest, convenience and necessity would be sensed 
by granting the application (R. 221). He recom¬ 
mended that if the Commission be of the opinion that 
General Order 102 does not apply to the case, the 
application should be granted; but should the Com¬ 
mission hold that the provisions of General Order 102 
do apply that the application be denied. (R. 221- 
222 .) 

The position of the Examiner with regard to Gen¬ 
eral Order 102 is best shown by the following excerpt 
from his report: 

“As was later shown bv the evidence in this 
case, no question of interference is raised. In 
other words, this application presents a situation 
where there is no occasion for requiring the ap¬ 
plicant to seek facilities in use in an over-quota 
state in the third zone. Denial of the applica¬ 
tion would not leave open a facility which could 
be used in any under-quota state in any of the 
five zones. It is not necessary to the granting 
of this application that any station in an over¬ 
quota state either in the third zone or elsewhere 
be eliminated or in any respeet curtailed. If the 
application is denied, it means that additional 
facilities, which would give greatly improved ser¬ 
vice to a verv much under-served communitv, 
and which can be used only by the one station 
now located in that community, would go to 
waste. 

‘ “Should the Commission, however, be of the 
opinion that General Order No. 102 is not suscep- 
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tible of tlie construction urged by applicant, the 
Examiner reports that applicant reserved its 
rights to question the validity of this order. The 
question raised by applicant is submitted by the 
Examiner to the Commission for its determina¬ 
tion.’^ (R. 215-216.) 


Immediately after the submission of the; Exam¬ 
iner’s report appellant filed exceptions thereto (R. 
222), not for the purpose of questioning the:correct¬ 
ness of the Examiner’s findings and conclusions (since 
they were favorable and admittedly correct) but 
rather for the purpose of saving appellant’s rights 
to question the validity of the Commission’s! regula¬ 
tions and to bring to the attention of the Commis¬ 
sion the questions of law which they raised. | 


THE COMMISSION’S GROUNDS FOR DECISION. 

i 

I 

The Commission’s decision was rendered qn June 
24, 1931 (Commissioner Sykes dissenting). In spite 
of the importance of the issues raised by the case, 
appellant’s request for oral argument was deiiied and 
its exceptions to the Examiner’s report ^yere all 
overruled (R. 240). The Commission’s statement of 
facts is in substance a duplicate of the Chief Exam¬ 
iner’s statement of facts. Its grounds for decision 
were as follows: | 

I 

] 

‘^1. The granting of this applicatioii would 
work a violation of Section 9 of the Radib Act of 

1927, as amended by the Act approved Mkrch 28, 

1928, (Davis Amendment) in that therq would 

result an increase in the radio broadcasting facil¬ 
ities of a zone which now enjoys more than its 
share of such facilities. | 

“2. Although the State of North Carolina now 


I 
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has less than its share of radio broadcasting fac¬ 
ilities, if this application were granted a viola¬ 
tion of Section 9 of the Radio Act of 1927, as 
amended, would result in that the State would 
thereby be assigned more than its share of such 
facilities. 

‘‘3. Public interest, convenience and/or neces¬ 
sity w’ould not be served by the granting of this 
application. ’ ^ (R. 240.) 

It is manifest from the Commission’s statement that 
the third of the foregoing grounds does not, and was 
not intended to, add anything to what is contained in 
the first two grounds. In other words, the Commis¬ 
sion’s decision is based entirely on its construction 
of the Davis Amendment and on its regulations 
adopted to carry out the requirements of that Amend¬ 
ment thus construed. 

The Commission’s statement includes a brief re¬ 
sume of the regulations on which the decision is based 
(R. 238). So far as it goes, the resume (exclusive of 
the Commission’s comments thereon) is accurate. 
For a due appreciation of the real significance of 
these regulations, however, we believe it necessary 
to set forth a slightly more detailed description of 
them and their operation. They are set forth in full 
in the record (R. 201, 211, 214). 

GENERAL ORDERS 92 AND 102 AND INCIDEN¬ 
TAL REGULATIONS OF THE COMMISSION. 

■General Order 92, adopted June 17, 1930, (R. 201) 
established what has become known as the ‘‘unit sys¬ 
tem” for evaluating broadcasting facilities. A broad¬ 
casting station with power of 1 kw. operating full 
time on a regional channel (on which two or more 
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stations operate simultaneously full time) is jrated at 
one unit. All other stations are given a valud greater 
or less than one unit depending on their poj^ver, the 
type of channel, and hours of operation. The high¬ 
est valuation is that given a full time clear! channel 
station of 5 kw. or more, which is rated at I 5 units. 
The lowest valuation (for a full time station) is that 
given to a station of 100 watts or less operating on a 
local channel, i. e., 0.2 unit. Stations ha\dng Ijess than 
full time are given a proportionate rating. 

Under General Order 92, WPTF with 1 kw. lim¬ 
ited time on a clear channel is rated at 0.62 unit. If 
its power were increased to 5 kw. it would be rated 
at 2.1 units, an increase of 1.48 units (R. |67, 202, 
203). I 

On this appeal appellant is not attacking ^he unit 
system as such. Its accuracy is not necessarily in¬ 
volved in the issues, which would be needles^lv com- 
plicated by an attack on it. Suffice it to say |that the 
system as adopted and put into practice by the Com¬ 
mission is not free from criticism in several impor¬ 
tant respects.^ I 

1 For example, two 1 kw. stations operating on a eotnmon fre¬ 
quency at a geographical separation of 300 miles are rated exactly 
the same as two 1 kw. stations separated by 1800 miles, in face of 
the obvious fact that in the former case the two stations | will cause 
disastrous interference to each other at night so as to Hmit their 
respective service ranges to tiny areas around each transmitter, 
whereas in the latter case no objectionable interference may be 
caused within the good service area of either station, i That this 
factor could have been taken into account and given ia definite 
value has been demonstrated by the Commission itself in| the mile¬ 
age-frequency tables which it has heretofore filed with this Court in 
its statements of grounds for decision in Courier-Journal and Louis¬ 
ville Times Company v. Commission, No. 5190, and Westingliouse 
Electric 4" Manufacturing Company v. Commission, No. ,5192. In 
these statements the Commission set up a system of ^ ^ interference- 
miles” which was nothing more or less than giving effect to the fac¬ 
tor under discussion. Another example of obvious rnaladjijistment of 
unit values is the fact that a station operating with 5 kwl. power is 
charged with the identical number of units as a station using 50 kw. 
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The last paragraph of General Order 92 'svent much 
further than the foregoing, however, and provided as 
follows: 


‘‘It is further ordered that each of the five zones 
created bv Section 2 of the Radio Act of 1927 
shall each have broadcasting stations the total 
value in units of which shall be equal, and shall 
be fairly and equitably distributed among and 
allocated to the states within each of said zones 
in' proportion to the population each of said 
states bears to the population of the zone, and 
that the quota of broadcasting facilities to which 
each state is entitled shall be determined and 
fixed as herein provided and in accordance with 
values in units for various classes of stations 
above set out.^’ (R. 204.) 

It will be noticed that General Order 92 did not at¬ 
tempt to fix the maximum of units to be assigned for 
use in the United States, nor to fix the total number 
of units constituting the share of each zone. This 
was done by minute entry adopted on June 25, 1930, 
and an “explanatory' statement^’ issued July 2, 1930, 
which apparently had been formally adopted by the 
Commission on June' 25, 1930. The minute entry of 
June 25, 1930, was as follows; 

“IT IS ORDERED: That four hundred of the 
units set forth in General Order 92 be regarded 
as the maximum number of units for the United 
States to be equally divided among the zones in 
accordance with the Radio Act of 1927 as 
amended.^’ (R. 214.) 

At tjie time this minute entry was adopted there were 
already in use in the United States a total of 422.6 
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units {Fourth Annual Report of the Federal Radio 
Commission, p. 59). By its actions taken since June 
25, 1930, the total had been increased to approxi¬ 
mately 433.32 units at the time appellant’s exceptions 
were filed (R. 230).“ | 

The “explanatory statement” of July 2, 1^30 (R. 
209) purported to set forth “the number of channels 
of different classes and niunljer of stations of vari¬ 
ous powers which could be used for simultanebus op¬ 
eration without objectionable interference.” |It con¬ 
tained a table setting forth the numbers of units for 

i 

clear, regional and local channels respectively, the 
total being 400 units. It specified that 80 units| should 
be the share of each zone, consisting of 47 upits on 
clear channels, 26 units on regional channelsj and 7 
units on local channels. 

It also set forth a complete tabulation, as of June 
9, 1930, of the quota figures by zones and states giv¬ 
ing the units due (based on population) and tl^e units 
assigned in each state. j 

On August 19, 1930, the Commission issued! a fur¬ 
ther statement reflecting action which it had taken on 
August 8, 1930. It announced that the Commission 
had adopted the figures officially released by the 
Census Bureau in its “Preliminary Announceiiient of 
Population of the United States, 1930” as thp basis 

_ i 

2 Thus, in spite of the supposed maximum of 400 units ^he Com¬ 
mission had found during the interim that public interest,! conveni¬ 
ence and necessity is served by a total of at least 433.32 units by the 
repeated issuance and reissuance of licenses to all existing and a few 
new broadcasting stations. It is one of appellant’s contentions, here¬ 
inafter urged in this brief, that even if the Commission’s quota 
system and its rigid interpretation of the Davis Amendment be 
accepted the Third Zone is entitled to at least one-fifth of 433.32 
units, i. e. 86.7 units instead of only 80 units and that North Caro¬ 
lina on the basis of its population is entitled to approximajtely 9.56 
units instead of 8.83 units; and that therefore the granting of ap¬ 
pellant’s application would not make the State ‘^over quota I”. 
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for comf)uting the quota of radio facilities due each 
state, and directed that these figures be used pending 
the compilation of the final figures of the official 1930 
census. The statement contained a complete tabula¬ 
tion of revised quota figures by zones and states on 
the new basis, together with a comparison of ‘‘units 
due’’ with “units assigned” (R. opp. 214).^ 

On January 8, 1931, which was subsequent to the 
date on which appellant’s application was filed (July 
7, 1930)' and prior to the hearing thereon, the Com¬ 
mission'adopted General Order 102 (R. 211), which, 
according to the Commission, is “declaratory of cer¬ 
tain principles to be followed in applying the quota 
system.” (R. 238, 239.) After recitals declaring the 
reasons' for adopting the order and the purpose there¬ 
of, the order announces five rigid rules for acting on 
applications. The two which are material to this 
appeal are as follows: 

“1. Where a zone has already in use its pro¬ 
rata share of facilities, the Commission will not 
allocate any further radio facilities to that zone, 
which Avould increase its quota. 

“2. Applications from under-quota States in 
zones which have alreadv allocated to them their 
pro-rata share of radio facilities should be for a 
facility already in use in that zone by an over¬ 
quota State.” (R. 212.) 

The order also contained the following: 

'“The further questions of kilocycle and mile¬ 
age separations should also be considered by an 
applicant in selecting the frequency to be applied 
for. 


3 It was on the basis of these census figures that North Carolina’s 
quota was calculated to be 8.83 units, which was 1.01 units more than 
the total broadcasting facilities now actually in use in the State. 




15 


‘‘Since the Commission has classified stations 
in accordance with power into three 'classes, 
namely, clear channel, regional, and local sta¬ 
tions, and has allocated certain frequencies for 
the use of each of these three classes of stations, 
applications should be for frequencies set aside 
by the Commission for the character of i station 
applied for. 

“All applications now pending before the Com¬ 
mission which have not been heard or designated 
for hearing by the Commission may be aknended 
bv the applicants to conform to this Order. 
(k 212.) I 

I 

The order was made effective immediately, i Obvi¬ 
ously, cases such as that presented by appellant’s ap¬ 
plication were overlooked in the portion of thb order 
last quoted. There was no possible way for| appel¬ 
lant to apply for its increased power on apy fre¬ 
quency other than that on which it was operating, 
or to specify any other facility already in use Ion that 
frequency by an over quota state in the Third Zone. 

General Order 102 was followed by a docuijient is¬ 
sued February 26, 1931, entitled “Explanation 'of Gen¬ 
eral Order No. 102” (R. 213) in which, amonp- other 
things, the Commission stated; ■ 

“In the final analysis, and from a practical 
viewpoint, it appears that applications from 
states which have their quota, or more, qf radio 
facilities assigned to them should, in general, be 
confined to facilities of a station, or stations, of 
the same class as that proposed to be constructed 
and/or operated by the applicant. That i$, if the 
applicant applies for authority to construct or 
operate a local station in a state which ihas its 
quota, or more, the application should be ito sup¬ 
plant a local station in that state. Applications 


1 
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for regional assignments should be made for the 
facilities of a regional station and applications 
for dear-channel assignments should be for the 
facilities of a dear-channel station. 

‘‘In some cases, however, where facilities of 
one class can be installed without interference 
but the state and/or zone has its quota already 
assigned then applications may be made for all 
or part of the facilities of any station of any 
class in that state or zone. In this case the ap¬ 
plicant should specify the facility which he de¬ 
sires to have transferred.’’ (R. 213.) 

Under the second paragraph of this excerpt appellant 
might have specified and attacked broadcasting sta¬ 
tions rating a total of at least 1.48 units in one of 
the over-quota states of the Third Zone on some other 
frequency and might have endeavored to put such 
stations out of business. In other words, it had the 
privilege of attempting to demonstrate that such 
broadcasting stations were not serving public inter¬ 
est, convenience or necessity and should be eliminated 
(although the Commission had repeatedly found that 
such stations ivere serving public interest, conveni¬ 
ence and necessitv bv the issuance of successive li- 
censes to them for a period of several years). The 
over-quota states in the Third Zone are Texas, Ten¬ 
nessee, Oklahoma, Louisiana, and Florida, each of 
which (except Oklahoma) has an excess of more than 
1.48 units over the quota due it under the Commis¬ 
sion’s regulations (R. 67). 

Appellant declined to undertake this burden of at¬ 
tempting to eliminate stations with which it had no 
quarrel and which were rendering a useful service in 
other states, and, in its statement filed with the Com¬ 
mission prior to the hearing, expressly reserved its 
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right to question the validity of the Commission’s 
regulations. (R. 17.) 

On cross-examination the Commission’s expert en¬ 
gineer conceded that he was unable to give any Ireason 
of an engineering nature (i. e., any possibility! of in¬ 
terference) which adversely atlected the granjing of 
appellant’s application (R. 73). He was also I unable 
to give any reason of an engineering nature for re¬ 
quiring appellant to attempt to eliminate existing 
broadcasting stations in another state and on another 
frequency, there being no interference factor involved. 
(R. 73-74.) He was asked: | 

‘^Ho you know of any reason outside cjf Gen¬ 
eral Order 102 whv it should be necessarv for 
this applicant to apply for any facilities I in use 
in an over quota state f” (R. 74.) | 


On objection by counsel for the Commission the wit-- 
ness was not permitted to answer the question (R., 
74). i 

MISCELLANEOUS FACTS BEARING ON THE 
VALIDITY OF THE COMMISSION’S REGU¬ 
LATIONS. 


In its Second Annual Report (1928) at page 12 the 
Commission set forth certain facts of whidh this 
Court may take judicial notice: 


‘‘Radio broadcasting service depends |in the 
first instance upon geographical consideifations, 
principally distance and area, and not uppn pop¬ 
ulation. Approximately correct figures \vith re¬ 
gard to population and area of each zone, land of 
the radius of the largest circle that can be* drawn 
in each zone, are as follows: I 
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Radius of 




largest 

' 

Population 

Area 

circle 

' 


Square Miles 

Miles 

First zone 

27,385,288 

129,110 

250 

Second zone 

28,123,000 

247,517 

131 

Third zone 

28,088,618 

761,895 

427 

P^ourth zone 

26,786,192 

658,148 

380 

Phfth zone 

11,266,244 

1,774,437 

725 


‘‘A given number of broadcasting stations of 
given power will give much better service to a 
zone which is small in area than to a zone which 
is largo in area.^^ 

At the time of filing appellant’s exceptions (March 
31, 1931), the total units in actual use in the Third 
Zone was 92.09 units, representing an increase of 
2.90 units ovor the total in use in that Zone at the 
time General Order 92 was adopted. The total in 
use iii the Fourth Zone was 101.61 units, represent¬ 
ing an increase of 5.53 units over the total in use on 
the pHor date (K. 230). The Fifth Zone also had a 
considerable excess over 80 units while the First and 
Second Zones were each slightlv under 80 units. 
Between the time of filing said exceptions and June 
30, 1931 (as shown bv a tabulation officiallv released 
bv the Commission on Julv 15, 1931) the Third Zone 
had been further increased by .45 unit in spite of 
General Order 102. The totals assigned to the five 
zones as of June 30, 1931, were: 

First zone .75.6 units 

; Second zone ...72.31 units 

' Third zone ....92.54 units 

Fourth zone ...99.72 units 

Fifth zone .93.03 units 


Total 


433.36 
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According to statements which have been | repeat¬ 
edly tiled with this Court by the Commission, stations 
on a common frequency (or adjacent frequencies) 
having given amounts of power should be separated 
by certain minimum geographical distances in order 
to a\'o:d objectionable LiLerrerence. A recjent in¬ 
stance of this is in Anstey v. Commission, 46 (2d) 

600. As has already been pointed out, the (iommis- 
sion has, on at least two occasions, submitted! to this 
Court a table showing the mileage separatioiii which 
should be observed between stations of given!powers 
both on the same and on adjacent frequencies at night 

I 

time {Courier-Journal and Louisville Thnes Company 
V. Commission, No, 5190 and Westinghouse Electric 
d Manufacturing Company v. Commission, Nq, 5192.) 
This has since been supplemented by a more elabo¬ 
rate set of such tables, including recommenddd sepa¬ 
rations between stations engaged in simultaneous day-, 
time operation at distances equalling one-fohrth of 
those recommended for nighttime operation, i It was 
from the latter tables that the Commission! expert 
engineer testified during the hearing (R. 65).! These 
tables have not been officially adopted by tl^e Com¬ 
mission, but, as appears from this and froiicL other 
cases recently appealed to this Court, are regularly 
followed by the Commission engineers in their testi¬ 
mony at hearings. I 

The foregoing facts are recited because of their- 
relevancy to contentions hereinafter made by appel¬ 
lant that the Davis Amendment must be cbnstrued 
so as to take into account the undisputed sicientific 
facts of interference (i. e., public interest, conveni¬ 
ence and necessity) and that if it can not be I so con¬ 
strued it is unconstitutional. It is appareikt from 
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what has already be<jn stated that the Commission’s 
General Orders 92 and 102 do not take these scien¬ 
tific facts into consideration but are based solely and 
rigidly on population figures, regardless of the areas, 
of zones and states and regardless of whetlier or not 
interference will be caused. 

POINTS RELIED ON. 

The ‘ points relied on b}’ appellant are set forth 
in the' statement of reasons appended to tlie notice 
of appeal (R. 1-4). They may be summarizd as fol¬ 
lows: 

1. The Commission’s decision is an appealable de¬ 
cision under Section 16 as amended of the Radio Act 
of 1927 in that appellant’s application was in reality 
an application for modification of license (or an ap-. 
plication for license) within the meaning of said sec¬ 
tion. 

2. In so far as they prevent the granting of appel¬ 
lant’s application, General Order 102 and the last 
paragraph of General Order 92 (together with the 
regulations incidental thereto above described) are 
contrary to public interest, convenience and necessity 
and invalid in that, among other things, they require 
and lead to a deplorable and unnecessary waste and 
non-use of a substantial portion of the limited total 
of broadcasting facilities and deprive the public (in 
this case the people of the State of North Carolina, 
and particularly a large population in the vicinity of 
the City of Raleigh) of the benefit of the use of such 
facilities; said orders, in so far as they prevent the 
granting of appellant’s application, are not required 
by, but on the contrary are inconsistent with, the pro- 
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visions of the Davis Amendment and rest hpon an 
erroneous construction of said Amendment. 

3. If the Davis Amendment authorizes or Requires 

said General Order 102 and the last paragraph of 
General Order 92 (together with the said regulations 
incidental thereto) and /or permits or requires the 
denial of appellant’s application, then it is: uncon¬ 
stitutional and invalid in that it is an arbitrary, 
unreasonable and destructive burden on interstate 
commerce, not within the power of Congress to regu¬ 
late interstate and foreign commerce and ni)t even 
remotely necessary or reasonably incidental: to the 
accomplishment of any purpose which Congress may 
constitutionally attempt to serve; it is furtherinore in 
violation of the Fifth Amendment to the Constitution 
of the United States in that it permits or requires 
the Commission to deprive appellant of liberty and/or 
property without due process of law. | 

4. Under a proper construction of the Davis Amend¬ 
ment neither the Third Zone nor the State of North 
Carolina enjoys more than its respective share of 
broadcasting facilities and neither said Zone ilor said 
State would have more than its share if appellant’s 
application were granted; the Commission ha4, by its 
actions and decisions since the adoption of the!regula¬ 
tions involved in this case, repealed said regulations. 


ARGUMENT. 


The Commission’s Decision on Appellant’s Application 

Is an Appealable Decision. 

Section 16, as amended, of the Radio Act |of 1927 
provides for appeals from decisions of the Commis- 


I 
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sion granting or denying (a) applications for license, 
(b) applications for renewal of license and (c) appli¬ 
cations for modification of license.^ Appellant’s ap¬ 
plication (which was on a form prescribed by the 
Commission) was entitled an ‘‘application for con¬ 
struction permit.” In the argument which follows 
we feel safe in assuming that the Court will look to 
the substance and not to the form of the application, 
and that the Commission will not be permitted to 
deprive appellant of the right of appeal by an er¬ 
roneous description of the application, or by imposing 
requirements that construction permit application 
forms be used to cover requests which are really 
applications for modification of license. 

Appellant’s contentions under this heading arc 
two-fold: (1) that applications for construction per¬ 
mits under Sec. 21 of the Kadio Act of 1927 come 
withiii the description of applications for license or 
applications for modification of license (depending 
on whether the application is for the establislnnent 
for a new station or is for some change in the equip¬ 
ment described in the license of an existing station) 
under Sec. 16 of that Act; and (2) that, in any event, 
appellant’s application (not being for the establish¬ 
ment of a new station but simply for an increase of 
power for an existing station) was really an applica¬ 
tion for modification of license, the Commission hav¬ 
ing no power under Sec. 21 (which refers only to neiv 
stations) to prescribe the use of an application for 
construction permit in such a case. If either conten¬ 
tion be correct, the Commission’s decision in the 
instant case was appealable. 

•» Kevocations of license are also appealable but are not involved in. 
the issues of this case. 
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A. Applications for Construction Permit Are Applica¬ 
tions for License (or for Modification of license) 
Within the Meaning of Section 16, as Amended. 

Under this sub-heading we propose to sl^ow (1) 
that there is no evidence whatever that Congress 
intended to do away with appeals from decisions on 
applications for construction permits, (2) that, on 
the contrary, there is the most cogent evidence in the 
language of the Radio Act itself that applications 
for license (or for modification of license) were in¬ 
tended to, and do, cover applications for coiisfruction 
permit ^nthin the meaning of Sec. 16, and (3) that 
any other conclusion leads to absurd results, hard¬ 
ship and discrimination which, under well-settled 
rules of statutory construction applicable to statutes 
such as that in question, require that Seci 16 be 

given a construction which will avoid those ! results. 
^ . .1 

1. There is no evidence that Congress intefided to 

do away ivith appeals froyn decisions on applications 
for construction permit. In the report of the House 
Committee on Merchant Marine and Fisheries, ac¬ 
companying H. R. 12599 {Report No. 1665, May 27, 
1930), the purpose of the bill which became the 
amended Sec. 16 was stated in the follomng lan- 
guage: I 

I 

^^The purpose of the amendment is td. clarify 
the procedure on appeal to the court from de¬ 
cisions of the Federal Radio Commission, ito more 
clearly define the scope of the subject-matter of 
such appeals, and to insure a review of | the de¬ 
cision of the Court of Appeals of the District of 
Columbia by the Supreme Court.” i 

i 

The language of the foregoing report was Adopted 
as the report of the Senate Committee on Interstate 
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Commerce on the same bill {Report No. 1105, June 
26, 1930). It is the only language contained in either 
report with reference to the purpose of the bill. 
Nothing other or different than the foregoing was 
stated on the floor of either House. In other words, 
the purpose of the bill was primarily to clarify the 
procedure and to insure review of this Court’s de¬ 
cisions by the Supreme Court and not to restrict or 
limit the decisions of the Commission appealable to 
this court. 

There is, therefore, nothing in committee hearings, 
debates in either house, or elsewhere indicating an 
intention to eliminate judicial review of the most im¬ 
portant actions and decisions of the Commission 
other than the bare omission of the amended Sec. 16 
to make specific reference to applicants for construc¬ 
tion permit. For this omission there is a completely 
adequate explanation as vdll hereinafter be pointed 
out. 

2. The language of Sec. 21 and other sections of 
the Radio Act of 1927, demonstrates that applica¬ 
tions for license {or for modification of license) cover 
applications for construction permit within the mean¬ 
ing of Sec. 16 as amended. Applications for con¬ 
struction permit under Sec. 21 are a necessary pre¬ 
requisite for the establishment of new stations and, 
unless appellant’s contentions under sub-heading B 
are correct, are also a necessary prerequisite for vir¬ 
tually all changes in the equipment of an existing 
station (whether such changes are necessitated by an 
increase or decrease of power, change of frequency 
or nierely improvement in the equipment to keep 
pace with the art). Such applications are, therefore, 
without question the most important of the matters 
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entrusted to the Commission. It would be a I strange 
result indeed if Congress had failed to give the ben¬ 
efit of judicial review to parties and to th^ public 
on this class of applications and at the satne time 
had provided such review^ for decisions on mtich less 
important matters. j 

In order to avoid unduly complicating the issues 
it will be assumed under this sub-heading that the 
application is for a new station and the argument 
will be directed to demonstrating that such ajn appli¬ 
cation is an application for license under Sec. 16 as 
amended. ! 

A comparison of Sec. 10 covering applications for 
license and Sec. 21 covering applications fpr con¬ 
struction permit is instructive. Under SecJ 21 an 
application for construction permit is the first step 
toward the establishment of a new station ex<iept for 
a station falling within the following descHption: 
‘‘Government stations, amateur stations, or stations 
upon mobile vessels, railroad rolling stock, |or air¬ 
craft.’’ The first step towards the establishment of 
such stations in an application for license under Sec. 
10. The facts w’hich must be set forth in ap appli¬ 
cation under Sec. 21 are almost identical with the 
facts which must be set forth in an application under 
Sec. 10, the only exceptions being that in ohe case 
the apparatus is to be constructed in a fixed loca¬ 
tion while in the other it is mobile. In both cases 
the application must set forth the informatijon that 
would be expected of new applicants whose qualifica¬ 
tions are presumably unknown to the Commission, 
such as citizenship, character, and financial, tech¬ 
nical, and other qualifications of the applicant to op¬ 
erate the station, the ownership and location! of the 
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proposed station, the frequency, the hours of the 
clay or other periods of time during which it is pro¬ 
posed to operate the station, the power to be used, 
and the purpose for which the station is to be used. 

When a successful application is made under Sec. 
10 a license is to be issued forthwith to the appli¬ 
cant. When a successful application is made under 
Sec. 21 the licensing authority is equally under an 
obligation to issue a license to the applicant, al¬ 
though not until after construction is completed in 
accordance with the terms of the permit, and subject 
to the .qualification that no circumstance has arisen 
since the granting of the permit which would make 
the operation of the station against public interest. 
There is no requirement tluit the grantee of a permit 
under Sec. 21 make a further application for license. 
On the contrary, subject to the qualification above 
stated, the issuance of a license is mandatory and 
^^said license shall conform generally to the terms 
of said permit’k 

Any other interpretation means that after com¬ 
pliance with the requirements of Sec. 21 and comple¬ 
tion of construction in accordance with his permit, 
the permit holder must file a second application cov¬ 
ering exactly the same ground and must maintain his 
station idle while going through the routine and long 
delay incidental to getting Commission action on an 
application for license. Such an unreasonable and 
unfair result should not be ascribed to Congress. 

The application for construction permit under Sec. 
21 is, tve submit, the application for license in all 
cases to which the section applies. In fact, the Com¬ 
mission itself has taken the view that a construction 
permit is a form of preliminary license ever since the 
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decision of this court in Richmond Development 
Corp. V. Federal Radio Commission^ 35 F. (2d) 883.® 
Other sections of the Radio Act of 1927 gijve con¬ 
vincing support to this contention. With a minor ex¬ 
ception in Sec. 13, Sec. 21 is the only section in the 
Act which mentions applicatio7is for construction 
permit. All other sections in which there is occa¬ 
sion to list the applications passed on by th^ Com¬ 
mission list only applications for license, Applica¬ 
tions for renewal of license and applications f^r mod¬ 
ification of license. This is true in the following 
instances: 

Sec. 11, which is the only section in the Act re¬ 
quiring the Commission to give notice ahd hold 
hearings on applications, entirely omits menjtion of 
applications for construction permit. The Cjommis- 
sion nevertheless has rightly construed this j section 
as applying to such applications and actually holds 
hearings thereon in the same manner and according 
to the same procedure as on other applibations. 
Sec. 11 also specifies conditions negativing! vested 

rights which are to be inserted in licenses but makes 

! 

! 

5 Tlie Commission adopted this position in Intercity Radio Telegraph 
Co. ct al. V. Federal Radio Commission, Appeals Nos. 4987, 4988, 4990 
and 4991, and, in its brief filed with this Court, stated (p. jll): 

While it is true that by the terms of the Radio | Act, and 
more particularly by the terms of Section 21 thereof,; one who 
has been granted a construction permit does not have the imme¬ 
diate right to operate a station, he has the right to construct and 
ultimately to operate, the right to operate being subject'only to a 
condition subsequent in the form of an adverse determijnation by 
the Commission on the question of public interest based upon 
changed or theretofore undisclosed conditions. {Richmond Develop¬ 
ment Corp. V. Federal Radio Commission, 35 F. (2d) 888.) It is 
clear from the context of the Act that a construction 'permit is 
nothing more or less than a special form of license as that term 
is used in the Act; a license to construct as distinguii^hed from 
a license to operate. I 
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no such requirement with reference to construction 
permits. 

Soc. 5, sub-paragraph A declares that it shall be 
the duty of the Secretary of Commerce 

^^For and during a period of one year from 
the first meeting of the Commission created by 
this Act, to immediately refer to the Commis¬ 
sion all applications for station licenses or for 
the renewal or modification of existing station 
licenses. ’ ’ 

By amendatory acts approved March 28, 1928 (45 
Stat. 373), March 4, 1929 (45 Stat. 1559), and De¬ 
cember 18, 1929 (Public Law No. 25, 46 Stat. —), 
Congress has extended the effect of this provision so 
that under the law as it now stands it remains in 
force until otherwise provided for. Tt will be no¬ 
ticed that the provision does not require the Secre¬ 
tary of Commerce (with whom all applications are 
filed) to refer applications for construction permit 
to the Commission. Unless such applications are 
covered by one or the other of the applications listed 
in the provision, the Secretary of Commerce has 
been and is the licensing authority nnth respect to 
construction permits and the Commission has no 
power or jurisdiction over them. A similar situation 
is presented by sub-paragraph (B) of the same sec¬ 
tion, which prescribes the duties of the Secretary 
of Commerce after the expiration of one year and 
nrhich, while requiring him to refer the three classes 
of applications therein listed to the Commission when 
a dispute, controversy or conflict has arisen, makes 
no such requirement with respect to applications for 
construction permit. 
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The last paragraph of Sec. 5, which forbids the 
issuance of a license unless the applicant ^igns a 
waiver of claim of vested right, does not ijnention 
construction permits. 

Neither the original second paragraph of Section 
9*^ nor the Davis Amendment*, which requires the 
licensing authority to take into consideration geo¬ 
graphical distribution of broadcasting facilities in 
acting on applications, makes mention of applications 
for construction permit. i 

Sec. 12 forbids the Commission to issue licenses 

to aliens, foreign governments, foreign corporations 
and domestic corporations having alien officers or 
directors or more than 20 per cent alien stock | owner¬ 
ship, but does not forbid the issuance of construc¬ 
tion pertnits to persons falling within the prohibited 
classifications. | 

Sec. 14 empowers the Commission to revoke li¬ 
censes for certain causes but makes no mention of 
construction permits. | 

j 

—j 

c The original second paragraph of See. 9 provided: 

*‘In considering applications for licenses and renewals of li¬ 
censes, when and in so far as there is a demand for the same, 
the licensing authority shall make such a distribution ofl licenses, 
bands of frequency of wave lengths, periods of time for Operation, 
and of power among the different States and communities as to 
give fair, efficient, and equitable radio service to each of the same. 

I 

7 The Davis Amendment provides in part as follows: 1 

'^The licensing authority shall carry into effect thei equality 
of broadcasting service hereinbefore directed, whenever jnecessary 
or proper, by granting or refusing licenses or renewals ofi licenses, 
by changing periods of time for operation, and by increasing or 
decreasing station power, when applications are made foi- licenses 
or renewals of licenses: Provided, that if and when t^ere is a 
lack of applications from any zone for the proportionate share 
of licenses, wave lengths, time of operation, or statiejn power 
to which such zone is entitled, the licensing authority niay issue 
licenses for the balance of the proportion not applied for from 
any zone, to applicants from other zones for a temporary period 
of ninety days each, and shall specifically designate Uiat said 
apportionment is only for said temporary period.’^ i 
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Sec. 15 empowers courts who have found persons 
guilty of violating the anti-trust laws to revoke their 
licenses but entirely omits mention of construction 
permits. 

The only exceptions to the foregoing which may be 
found in the entire Act as originally enacted are Sec. 
13 and the original Sec. 16. The exception in' Sec. 
13 is easily explained by the fact that it was the focus 
of spirited debates in Congress and its language was 
frequently changed until almost the last minute; in¬ 
deed, there is evidence which indicates that while 
great attention was paid to the scope of the section 
with respect to the violations of anti-trust laws cov¬ 
ered therein, the portion which is of interest on the 
instant appeal was carelessly passed over. 

The language of the original Sec. 16 is, however, a 
ditferent matter. The fact that the original section 
mentioned applications for construction permit, and 
the amended section does not, is, when considered in 
connection with the circumstances already pointed 
out, evidence that Congress was merely attempting to’ 
make Sec. 16 uniform with Secs. 5, 9, 11, 14 and 15 to 
the end that in each of these sections applications for- 
license (or for modification of license) should be un¬ 
derstood to cover applications for construction per¬ 
mit. In other words. Congress was carrying out its 
expressed intention to clarify the procedure. 

By viewing the Radio Act of 1927 in its entirety 
the intent of Congress to continue the same classifi¬ 
cation of appealable decisions and at the same time 
to limit the scope of this court’s review (so as to 
insure review of its decision by the Supreme Court), 
is manifest. Both the committee report (supra) and 
a comparison of the section as amended with other 
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portions of the Act point inevitably to the same con¬ 
clusion. To arrive at any other result wouto avoid 
the only construction harmonious with the le^slative 
intendment. i 

3. The absurd results^ the hardship, and the dis- 
crhnination which would attend the Comyyiission^s 
construction of Sec, 16, as amended, require, under 
ivell-settled rules of statutory construction, that the 
section he given a construction which ivill avoid those 
results. Undoubtedly the most important of the deci¬ 
sions rendered by the Commission are those | arising 
out of proceedings on applications for construction 
permits. If the Commission’s position on this appeal 
is sustained not only will the public be deprived of 
judicial review in all such proceedings but the very 
purpose of the amendment’s enactment will! be de¬ 
feated. When the literal enforcement of a i statute 


(as demanded by the Commission) would result in 
great inconvenience and cause grave injustice, Isuch as 
Congress could not have contemplated, the couH must 
assume that such consequences were not intended and 
adopt a construction to promote the ends of; justice 


and avoid absurdities. {London and Lancasl^ire In¬ 
demnity Co. of America v. Smoot, 52 App. D.jC. 378, 
287 Fed. 952, 953; Holy Trinity Clmrch v, \ United 
States, 143 U. S. 457; People v. Chicago, 152 Ill. 546, 


552, 38 N. E. 744.) Considerations of what 


IS rea¬ 


sonable or causes hardships and injustice weigh heav¬ 


ily in all cases. {Church v. Crocker, 3 Mass. 117, 21; 
Putnam v. Longley, 11 Pick. 487; Collins v, (Jarman, 
5 Md. 503.) It is to be presumed that 'C 9 ngress 
meant to promote public convenience and enacted 
legislation pursuant thereto. Therefore when any 
suggested construction necessarily involves a flagrant 


I 
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departure from this aim, it will not be adopted if 
any other is possible by which such pernicious conse¬ 
quences can be avoided/^ (Sturges v. Crowninshield, 
4 Wheat. 122; U. S. v, Sischo, 262 U. S. 165; Richards 
V, Daggfetj 4 Mass. 534.) 

In the preceding sub-heading sufficient has been 
shown to demonstrate that the meaning of Sec. 16, 
particularly when considered in conjunction with 
other sections of the Radio Act, is not clearly ap¬ 
parent but on the contrary is highly ambiguous. It 
comes therefore within the principles of statutory con¬ 
struction summarized in the following statement of 
the law: 

^‘But when the design of the legislature is not 
clearly apparent, it is always to bo presumed that 
a statute was intended to have the most reason¬ 
able and beneficial operation that its language 
permits. And when a statute is ambiguous in. 
terms or fairly susceptible of two constructions, 
the injustice, unreasonableness, absurdity, hard¬ 
ship, or even the inconvenience which may follow 
one construction may properly .be considered and 
a construction of which the‘st»4e is fairly suscep¬ 
tible may be placed on it that will avoid all such 
objectionable consequences and advance what 
must be presumed to be its true object and pur¬ 
pose.^’ (Ruling Case Law, vol. 25 § 255, pp. 
1017-1018.) 

These principles have been recognized by innumer¬ 
able decisions of state courts of last resort, of the 

sin. Lewis* Sutherland Statutory Construction (2nd ed. pg. 913, 
Sec. 490) the following exposition of the law is found: 

'^Statutes will be construed in the most beneficial wav which 
their language will permit to prevent absurdity, hardship or 
injustice; to favor public convenience and to oppose all prejudice 
to public interests.^’ Citing Bush v. District of Columbia, 1 App. 
D. C. 1, and other cases. 
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United States Supreme Court, and of this Court. It 
is obviously unnecessary to do more than cite a few 
decisions to show how completely this rule of law is 
accepted. The following are in point: | 

I 

Lau Ow Bew v. United States^ 144 U. $. 47; 
Hawaii v. MoAikichiy 190 Li. S. 197; | 

U. .S; V. Sischo, 262 U. S. 165; i 

U. S. V. Dickeij, 268 U. S. 378; ! 

U. S. V. Katz, 271 U. S. 354; | 

Knoivlton v. Moore, 178 U. S. 41; ! 

Fields V. U. S., 27 App. D. C. 433; certiorari 
denied and writ of error dismissed, 2^5 U. S. 
292; j 

London <& Lancashire Indemnity Co. of\ Amer¬ 
ica V, Smoot, 52 App. D. C. 378, 2$7 Fed. 
952; I 

Tillinghast v. Tillinghast, 58 App. D. |C. 107, 

25 F. (2d) 531; | 

Brown v. United States (App. D. C.)l 30 F. 

(2d) 474; I 

Fidelity Savings Co. v. Faivcett, 57 App. U. 

C. 285, 22 F. (2d) 591; | 

Northern Pacific Rivy. Co. v. Interstate. Com¬ 
merce Commission, 57 App. D. C. 31$, 23 F. 
(2d) 221. Certiorari denied 275 U. |S. 572. 

We submit that under the above cases thi^ court 
should construe Sec. 16, as amended, togetlnj^r with 
other sections of the Radio Act of 1927, sq as to 
avoid injustice and hardship on individuals and the 
public, and to effectuate the intent of Congreiss that 
applicants for construction permits be accorded a 
judicial review. 
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B. Appellant’s Application (Not Being for the Estab¬ 
lishment of a New Station but Simply for an In¬ 
crease of Power for an Existing Station) is an 
Application for Modification of License Within 
the Meaning of Section 16 as Amended. 

The history of Sec. 21 of the Radio Act of 1927 
shows that it was intended onlv to cover, and act 
as a restriction upon, the construction of new sta¬ 
tions (not new transmitters). It had its origin at the 
Fourth National Radio Conference, held under the 
auspices of Mr. Hoover, then Sec*retary of Com¬ 
merce, on November 9-11, 1925. This conference, 
which was the last of the series of such coiii'erences, 
was convened at a time when chaos was already seri¬ 
ously threatened by the many new broadcasting sta¬ 
tions under construction and by the influx of applica¬ 
tions for new stations which the Secretary of Com¬ 
merce was unable to restrict or deny because of the 
limited authority given him by the Radio Act of 
1912. The proceedings of and the resolutions and 
recommendations adopted by this conference are con¬ 
tained in Proceedings of the Fourth National Radio 
Conference and Recommendations for Regulation of 
Radio, Government Printing Office, 1926. 

The Conference Committee on Licenses and Class¬ 
ification made the following report and recommenda¬ 
tion on the subject: 

^Hn view of the very considerable expense at¬ 
tached to the construction of broadcasting and 
commercial land stations and the difficulty of se¬ 
curing leave lengths for such stations, your com¬ 
mittee considered the desirability of requiring 
in advance permits by the Secretary of Com¬ 
merce for the construction of such neiv stations 
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in order that the owner thereof might hjave as¬ 
surance that when his station was completed he 
may be able to operate it, and also place in the 
Secretary of Commerce authority to liinit the 
number of neiv stations tvhich may he erected. 
After full consideration of the subjedt your 
committee recommends tiiat an ap]dieatioh for a 
permit shall be required and approved j by the 
Secretary of Commerce in advance of the con¬ 
struction of commercial land and broadcasting 
stations.’’ (Proceedings, p. 19, italics ours.) 

Following this recommendation the Coitference 
Committee on Legislation recommended that,; in the 
legislation to be enacted l)y Congress, the fcillo'wnng 
principles (among others) should be iiicorp|oralet]: 

I 

I 

‘‘No license shall be issued to operate 4 trans¬ 
mitting station not already operating id radio 
communication, except mobile or amateur sta¬ 
tions, unless prior to the application for such 
license there shall have been issued by the Sec¬ 
retary of Commerce an erection permit; provided 
further, that an erection permit to engage in 
radio communication shall be issued onlv to those 
who, in the opinion of the Secretary of Com¬ 
merce, will render a benefit to the public;; or are 
necessary to the public interest; or are con¬ 
tributing to the development of the art.”| (Pro¬ 
ceedings, p. 35, italics ours.) | 

The recommendations of both committees were 
adopted by the Conference {Proceedings, p. l3). 

On December 15, 1925, only about a month after the 
close of the Fourth National Radio Conference, Sen¬ 
ator Wallace PI. White, Jr. (then Congressman) in¬ 
troduced the first bill containing a requirement of 
construction permit. He did this in Sectioh 7 of 


I 

i 
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H. E. 5589, the language of which was identical with 
that ndw contained in Section 21 of the Radio Act 
of 1927. It will be recalled that Senator White had 
been the sponsor of practically all radio legislation 
in the House of Representatives for several years. 
H. R. 5589 was referred to the House Committee on 
Merchant Marine and Fisheries which, after delibera¬ 
tion thereon, reported out a substitute bill, H. R. 9108, 
on Februarv 9, 1926. Sec. 8 of this bill was identical 
with Sec. 7 of H. R. 5589. In the Committee report 
which accompanied H. R. 9108 (No. 404) it was stated 
that the Committee believed 


“that this section of the bill is a proper check 
upon unwise and undesirable development. It 
conforms with general practice in the States with 
respect to the necessity for securing some pre¬ 
liminary authority before the construction of a 
public utility is actually begun.’’ 


Shortly thereafter the House Committee again met 
and reported out a new bill, H. R. 9971, introduced 
on March 3, 1926, which was identical with H. R. 
9108 with the exception of a few minor changes in 
phraseology- and which likewise contained tlie con¬ 
struction permit provision. In explanation thereof 
on the floor of the House Mr. ^Vliite stated the fol¬ 
lowing : 


“The Radio Conference, to which previous ref¬ 
erence has been made, in recommending legisla¬ 
tion, advised that there should be incorporated 
therein the following principles: (quoting from 
the recommendation of the Committee on Legis¬ 
lation) 
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few exceptions, your Committee has 
adopted in the bill before you the principles thus 
outlined.’’ (67 Cong. Rec. 5479.) | 

I 

The history of the bill thereafter is well known 

I 

and will only be briefly summarized since it| has no 
particular bearing on the point under discussibn. The 
House passed H. E. 9971 on March 15, 1926 (67 
Cong. Rec. 5647). The bill was referred! to the 
Senate Committee on Interstate Commerce oh March 
16, 1926 (67 Cong. Rec. 5688) and on May| 8, 1926 
the Senate Committee reported the bill out ydth cer¬ 
tain amendments and omitting the requirement of 
construction permits. No reason was given |for this 
omission either in the Senate Committee Kepbrt (No. 
772) nor in the debates on the floor of the I Senate. 
The Senate passed the bill thus amended on| July 2, 
1926 (67 Cong. Rec. 12618). The House disagreed 
with the Senate amendments and the conferees were 
unable to reach an agreement, with the result that 
Senate Joint Resolution 125 was submitted and 
passed on July 3, 1926, in order temporarily! to pro¬ 
tect the public from the construction of new |stations 
and the acquisition of vested rights. This was the 
status of the bill at the close of the first session of 
the 69th Congress. | 

On January 29, 1927, the conference report on the 
bill was called up in the House (68 Cong. Re'c. 2557). 
The report submitted a compromise bill which in¬ 
cluded the present Sec. 21 of the Radio Act |of 1927. 
The only statement with reference to this section in 
the conference report is as follows: | 

I 

I 

I 

‘‘Section 21 provides for the issuance! of con¬ 
struction permits and is the same as thb provi- 


I 
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sion dealing with the same subject-matter in the 
House Bill’’ (68 Cong. Rec. 2564). 

No reference to Section 21 was made in the course 
of either the House or Senate debates on the con¬ 
ference report. The report w’as finally accepted by 
both Senate and House and the bill was later ap¬ 
proved by the President, becoming law on February 
23, 1927. 

In addition to the foregoing, three bills concerning 
radio regulation were introduced in the Senate dur¬ 
ing 1926 (S. 3968, S. 4057 and S. 4156). Each of 
these three bills contained provisions requiring con¬ 
struction permits but no further action was taken on 
any of them due to the action taken on H. E. 9971 
as outlined above. 

It sciems clear that Sec. 21 was intended to apply 
only to a new station. What, then, is a new station? 

The' essential portion of appellant’s application 
was a request for an increase of power from 1 kw. to 
5 KW. To effect such an increase it would be neces¬ 
sary to replace part of the apparatus constituting 
appellant’s broadcasting station. In the instant case 
appellant proposed to replace the transmitter (al¬ 
though this would not be necessary if appellant had 
chosen to install a new power amplifier with asso¬ 
ciated power supply). Other essential portions of ap¬ 
pellant’s present station are not being replaced, in¬ 
cluding, for example, its studio and speech input 
equipment, which frequently represents 50 per cent 
of a broadcasting station’s investment in equipment. 
Furthermore, a part of even the transmitting equip¬ 
ment may remain unchanged, including miscellaneous 
parts and the antenna towers. It is frequently true 




that increases of power are etfected simply! by sub¬ 
stituting larger tubes in sockets provided ^or that 
purpose in the transmitter. | 

The term radio station’^, as ordinarily jused by 
the Commission and Department of Commerce, by the 
public, and even by technical experts, has tegularly 
had a broader significance than a mere asseniblage of 
mechanical parts. The term is not expressly defined 
in the liadio Act of 1927, but the popular conception 
of a station is tacitly recognized in its pi]ovisions. 
In the public mind a radio station is identified by its 
call letters and the type of service it givbs, i. e., 
whether it is a broadcasting station, a commercial 
wireless telegraph station, etc. The fact that the 
apparatus may have been replaced or the power in¬ 
creased has not been considered to change | the sta¬ 
tion’s identity. It is operated under a license per¬ 
sonal to the licensee, not peculiar to the apparatus 
used. That license may be modified (if the iCommis- 
sion gives authority) in any one of a number of 
particulars: frequency, power, hours of operation, 
description of transmitter, description of lo^tion of 
transmitter, description of location of studio, etc. 
(all of which are essential terms of the license, ac¬ 
cording to the Commission’s own procedure^. Even 
a change of frequency within the range of frequen¬ 
cies comprising the broadcast band may require a 
new transmitter or the replacement of essential ele¬ 
ments thereof. 

I 

The conception of a ‘‘radio station” just (^escribed 
is found in the International Eadio Telegraph Con¬ 
vention of Washington {Treaty Series Ao.l 767 ) of 
1927, as well as in the London Convention! {Treaty 
Series No, 581 ) of 1912, and the Berlin Convention 
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{Treaty Series No, 568) of 1906, which preceded it. 
In Article 1 of the Washington Convention appears 
the following definition: 

‘‘The term ‘radio communication station’ or 
simply ‘station’ means a station equipped to 
carrv on radio communications.” 

followed by definitions of certain particular kinds of 
stations' supplemented by definitions of other kinds of 
stations in Article 1 of the General Regulations an¬ 
nexed to the Convention. In the latter appears also 
the following definition: 

“The term ‘broadcasting Station’ means a 
station used for the dissemination of radio tele¬ 
phone emissions intended to be received by the 
public. ’ ’ 

Radio telephone emissions are impossible without the 
complicated speech input equipment which converts 
sound waves into electrical disturbances. 

It is' apparent from the foregoing that under the 
Washington Convention (which is part of the Law’ 
of the United States, having been duly ratified by 
the United States on October 8, 1928, and proclaimed 
January 1,1929) a radio station is not merely a trans¬ 
mitter but is the aggregate of equipment necessary 
for carrying on its purpose, identified by call letters, 
and given a legal existence by governmental license. 

This' is showm in part by considerations w’hich have 
already been set forth under the previous sub-head¬ 
ing; one important fact is that if modifications such 
as change in powder requiring changes in equipment 
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must be covered by applications for construction per¬ 
mit then the grantee of such a permit is fac^ with 
the absurd situation in which, after making the| change 
in apparatus, he must allow his station to lie ^le for 
days or weeks while he is obtaining a license to 
operate the transmitter in its modified conditioh* An¬ 
other pertinent fact is that such an applicant (even 
though he merely 'wanted to install a larger tube) 
would have to furnish the elaborate information re¬ 
quired by Secs. 10 and 21 on two occasions sei)arated 
by perhaps only a few days from each other. A third 
such fact is that the Davis Amendment expressly 
directs the Commission to carry into effect the re¬ 
quired equality of broadcasting service 


‘‘by increasing or decreasing station jpower, 
when applications are made for licenses | or re¬ 
newals of licenses’’ I 


and therefore plainly authorizes the Commission to 
increase power of existing stations without requiring 
an application for construction permit. 

The principles of statutory construction cited under 
the preceding sub-heading are equally applicable 
here. i 


General Order 102 of the Federal Radio Comi^ssion 

is Invalid. 


To avoid needless repetition in the argument! which 
follows, mention of General Order 102 will j^lso be 
taken to include the last paragraph of General I Order 
92 and such portions of the minute entries of June 
25, 1930, August 8, 1930, and February 26, 1931 (rep- 


I 

I 
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resented by ‘^explanatory statements’’) as raise the 
same question. The principle involved in all of these 
regulations, so far as their validity is at stake on 
this appeal, is the same. They proceed on the 
theory that under the Davis Amendment broadcast¬ 
ing facilities (whether reckoned in “units” or in any 
other fashion) must be allocated among the zones 
with exact mathematical equality, and cimong the 
states in each zone exactly in proportion to popula¬ 
tion. 

Under this heading we shall endeavor to show (1) 
that General Order 102 is contrary to public interest, 
convenience and necessity and (2) that General Order 
102 is not required by, but on the contrary, is incon- 
sisteni with, the provisions of the Davis Amendment 
and rests upon an erroneous construction of that 
Amendment. 

A. General Order 102 is Contrary to Public Interest, 

Convenience and Necessity. 

The Commission’s regulatory powers (so far as 
material to this case) are set forth in, and circum¬ 
scribed bv, the provisions of Sec. 4 of the Eadio Act 
of 1927. ^ 


“Except as otherwise provided in this Act, the 
Commission, from time to time, as public con¬ 
venience, interest, or necessity requires, shall— 

, “(f) Make such regulations not inconsistent 
.with law as it may deem necessary to prevent 
interference between stations and to carry out 
the provisions of this Act.” 
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To be valid under that section its regulatioiis must 
meet the test of public interest, convenieiice and 
necessity, unless there is something in th0 Davis 
Amendment which discards that test in dealing with 
the geographical distribution of broadcasting facili¬ 
ties. That the Davis Amendment does not have such 
an effect is shown under the next sub-heading*. 

Discussion of the hardships, the waste ofi broad¬ 
casting facilities, and the ridiculous results worked 
by the Davis Amendment, strictly construed, jwill be 
found in Point III dealing with its validity under the 
Constitution. All that is there stated is applicable, 
and for the same reasons, to General Order 10^ whicli 
is the reductio ad ahsurdmn of the Amendment. At 

I 

this juncture we shall confine ourselves, however, to 
the hardships, the waste of facilities, and the i ridicu¬ 
lous results worked in the instant case by General 
Order 102. | 

The Examiner found that public interes^, con¬ 
venience and necessity would be served by gjranting 
appellant’s application; that the City of Kale%h and 
a large region surrounding that city must rely on 
appellant’s station for broadcasting service, it being 
the only station within a large radius; that the! grant¬ 
ing of the application w’ould provide broadbasting 
service to a large area not now receiving ain^ satis¬ 
factory broadcasting reception; that the requested 
increase of power would not cause interference to 
any existing station, and that it would tend t<b make 
more equitable the distribution of radio broadcasting 
facilities among the several states in the Thirci Zone 
(R. 220-221). He found that if the applicatioii were 
denied | 

i 

i 

i 




44 


(1) It would not leave open a facility which 
could be used in any under quota state in any of 
the five zones (R. 216). 

(2) “It means that additional facilities, "which 
would give greatly improved service to a very 
much under served communitv, and which can 
be used only by the one station now located in 
that community, would go to waste.’’ (R. 216.) 

(3) That approximately 425,000 people would 
be deprived of the increased good service, and 
ab|Out 1,000,000 people of the increased fair ser¬ 
vice which would result from the increase. (R. 
218) 

Are such results consistent with public interest, 
convenience and necessity? In answering this ques¬ 
tion it must be remembered that this standard is 
prescribed by Congress to govern the Commission in 
the exercise of both its quasi-legislative and its quasi- 
judicial functions, that is to say, both in enacting 
rules and regulations and in passing on the issues 
raised on particular applications. There is no ques¬ 
tion but what the test has been fully met by appellant 
in the instant case so far as the Commission’s quasi¬ 
judicial functions are concerned. Appellant was 
shown by the undisputed evidence to be eminently 
"well qualified, and an unusual need was shown for 
the proposed extension of its broadcasting service. 
The sole question under this sub-heading is, does 
General Order 102 meet the test of public interest, 
convenience and necessity? 

When applied to the Commission’s power to adopt 
regulations, the statutory standard means nothing if 
it does not mean that the regulations must be such 
as to give the public of the United States the benefit 
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of the best possible use of the limited uuiiiber of 
radio channels. The Commission (and, in a 'general 
way, the International Radiotelegraph Conveijition of 
1927) has limited broadcasting to the band 550 kc.- 
1500 kc. and, for the purpose of this case at least, 
the limitation is accepted as sound. Within that 
band, its regulations must be in the interest! of the 
listening public of the entire United States. | On the 
one hand, they must be such as to avoid waste of 
radio facilities bv interference caused bv itnsound 
allocation methods; on the other hand, thev inust be 
such as to avoid waste of radio facilities by tion-use, 
especially in regions like North Carolina whete there 
is a need and a demand for the facilities. | 

B. General Order 102 is Inconsistent with th^ Provi¬ 
sions of the Davis Amendment and Restis Upon 
an Erroneous Construction of that Amendment. 

1. The standard of public interest, convenience and 
necessity is paramount over the requirements of the 
Davis Amendment, It has already been polluted out 
that the Commission’s power to make regulations to 
prevent interference and ^‘to carry out the provisions 
of this Act” is subject to the standard of| public 
interest, convenience and necessity under Seel 4 (f). 

j 

The Davis Amendment became one of the provisions 
of the Act, it being an amendment of Sec. 9. The Act 
therefore expressly makes its application subject to 
the standard of public interest, convenience an^ neces- 
sitv. Such has been the holding of this Court in 
Beading Broadcasting Co. v. Commission, 48 F. (2d) 
458, in which this Court said: I 


I 
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a* * * 'I- l 30 consistent with the 

legislative policy to equalize the comparative 
broadcasting facilities of the various states or 
zones by unnecessarily injuring stations already 
established which are rendering valuable service 
to their natural service areas. The paramount 
consideration after all is the public interest, 
convenience, and necessity.’’ 

The same principle was also tacitly recognized in the 
very first decision rendered by this Court under the 
Eadio Act of 1927, General Electric Co, v. Commis¬ 
sion, 31 F. (2d) 630, in which the Court reversed a 
Commission decision reducing a station’s hours of 
operation in order to effect a mathematical equality 
of clear channels among the five zones. The Federal 
Radio Commission took the same view of the proper 
construction of the Davis Amendment in a pronounce¬ 
ment made on August 23, 1928, a few months after 
its enactment. The Commission said in part: 

‘‘The commission is of the opinion that Con¬ 
gress, in enacting the Davis amendment, did not 
intend to repeal or do away with this standard. 
While the primary purpose of the Davis amend¬ 
ment is to bring about equality as between the 
zones, it does not require the commission to grant 
any application which does not serve public in¬ 
terest, convenience, or necessity simply because 
the application happens to proceed from a zone 
or State that is under its quota. The equality is 
not to be brought about by sacrificing the stand¬ 
ard.” (Second Annual Report, p. 166.) 

In its statements of grounds for decision filed from 
time to time on appeals to this Court it has repeatedly 
sought to sustain an interpretation of the Amendment 
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which it attempted to do away with by General Order 
102. In one case, for example, it stated that:! 


‘‘The strict application of the Davis Amend¬ 
ment is not at all times consistent with iits de¬ 
clared purpose or with the most advantageous 
use that can be made of a band of freqjuencies 
assigned to broadcasting from the point bf view 
of the country’s radio listeners.” {Mafqiiette 
University v. Commission, No. 5253.) | 

In another case it stated: 

I 

“The use of the words ‘fair and equitable’ in 
the Davis Amendment precludes any argument 
that the distribution of facilities behveenTStates 
must attain an absolute numerical ideal! based 
on population. The commission here liiave a 
discretionary authority.” {Head of the\ Lakes 
Broadcasting Co. v. Commission, No. 49^6; see 
also Havens S Martin, Inc., v. Commissidn, No. 
5141; Short Wave S Television Laboratory, Inc., 
V. Commission, No. 5227). T 

The report of the House Committee on thb Mer¬ 
chant Marine and Fisheries {Report No. 80p, 70th 
Congress, 1st Session) shows that the intention of 
Congress was to the same effect. The Reportj stated 
among other things: | 


i i 


The equality here sought is not exact \mathe- 
matical division. That may be physically jimpos- 
sible * * * jt (the Davis Amendment) does 

not suggest that the requirement of the lakv of a 
showing of public interest, convenience, or| neces¬ 
sity as the basis for the grant of a license, br that 
other provisions of the law^ are to be ^baived. 
* This equality does not necessarily re- 


* 


* 


i 

i 

j 

i 

t 
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quire the reduction of all other zones to the level 
of the least favored * * * l ;]^0 Amendment 

declares a desired end but does not presume to 
dir,ect the Commission as to the steps necessary 
to attain the result sought. Your Committee 
does not believe that it seeks an impossible or an 
unreasonable solution.’’ 

The statutory standard does not mean that after a 
small area such the the First Zone is given all the 
facilities permitted by scientific facts and principles, 
none of the larger zones may use additional facilities 
^vhich remain available and which may be used with¬ 
out injury to the First Zone. It clearly implies, how¬ 
ever, that the geographical distribution of facilities 
must be fair and equitable, just as similar standards 
have always had an analogous meaning in public 
utility statutes and in the Interstate Commerce Act. 
This is shown by the decisions of courts applying 
such statutes. 

In re Long Lake R. R. Co, (42 N. Y. Supp. 125, 11 
App. Div. 233) application had been made to the 
Eailroad Commission for permission to construct a 
line through the Adirondack Forests and had been 
denied on the ground that another road already 
traversed a portion of the territory. The court in 
reversing the Commission and ordering that a cer¬ 
tificate of convenience and necessity be granted, 
found that the interests of the public would be pro¬ 
moted by providing facilities for residents in more 
than one locality and that an inequitable distribution 
is an ‘‘invidious distinction” contrary to public inter¬ 
est. The Court then said: 

, “If the convenience and necessities of the pub¬ 
lic in that locality require the road, it plainly 
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answers the requirements of the statute iknless 
some other public interests are prejudiced by it.” 

i 

in Chesapeake and Ohio R. R, Co, v. United States, 
decided by the Supreme Court on Aiarch 9, 193i (283 
Li. S. Sup. Cl. Adv. Ops. 35), it was necessary to 
consider an order oi me i. C. C. granting a certifi¬ 
cate of convenience and necessity to construct a new 
line, and the court found with the Commissioiji that 
public convenience and necessity means the preser¬ 
vation of competition and the rendition of a fair and 
adequate service to all shippers; and furthermore 
that the public interest requires a proper distribu¬ 
tion of facilities to provide such service. 

The debates in Congress indicate the underlying 
puiTDose of the Amendment was to avoid rigidity 
and to allow the Commission discretionaiy^ power 
in making assigiiments. A disinclination to 'accept 
a mathematical formula and a desire to apply the 
standard of public interest above all else is evidenced 
bv the remarks on the floor of the Senate bvi Sena- 

tor Dill (one of the Senate conferees) as follojws: 

i 

^‘MR. DILL. Then, in order that there can 
be no doubt as to what is meant by ‘equality of 
service,’ the law says that in order toi bring 
about this equality of seiwice they shall i divide 
as nearly equally as possible wave lengths and 
station power and time of operation arid fre¬ 
quencies. That does not mean that sorde zone 
that has a low number of licenses today ejan not 
have the number increased; it does nolj mean 
that they are to wipe out any other stiations; 
but it does mean that there must be some jus- 
tice and some equality of treatment to d|fferent 
sections of the country and to ditferentj appli¬ 
cants who apply for these licenses. ! 
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‘‘MR. WALSH of Massachusetts. In other 
words, no radio station destructive policy is con¬ 
templated immediately 

“MR. DILL. No destructive policy is con¬ 
templated, and no fair-minded commissioner can 
read into the law a destructive policy.’’ {09 
Cong. R. 5293.) 

See also 09 Cong. Rec., pp. 5157, 5160, 5163. 

The desire for a liberal construction of the Amend¬ 
ment is also shown by the House debates on the 
Conference report. At that time Representative 
AWiite, speaking for the House Conferees, stated that 
the Conference amendment had the same purpose as 
the original House amendment, namely, that mathe¬ 
matical rigidity in enforcement of the law was not 
intended. {09 Cong. Rec. 5115.) On another occa¬ 
sion, the same Representative remarked: 

“We have provided for the zones of this coun¬ 
try an equal division of stations and power and 
wave lengths. We have stopped there and then 
have provided that within these zones there may 
be the exercise of discretion, that other elements 
may be taken into account, and that there shall 
be a fair and equitable distribution according 
to population. On that amendment 1 stand, and 
to that amendment 1 give my cordial support.” 

{69 Cong. Rec., p. 4574.) 

» 

Although the expression “public interest, con¬ 
venience and necessity” as used in the Radio Act 
of 1927 does not have a fixed meaning, it does im¬ 
pose a duty on the Commission “to promote by ap¬ 
propriate action the interests of the Commonwealth 
* * {In re Shelton St. Ry.. 69 Conn. 626, 38 Atl. 


I 
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362.) If, therefore, the Commissioii in the ^xercise 
of its quasi-legislative functions protects ti^'e busi¬ 
ness regulated or the interests of a particular locality 
as against the interests of the entire public, ^uch ac¬ 
tion misapplies the statutory requirements. {McLain 
V. Public utilities Conmlsslon, 110 Oliio St.j 1, 143 


N. E. 381; Texas S P. Ry. Co. v. Gulf Coast ^ S. F. 
Ry., 270 U. S. 266. i 

Statutes where a similar standard has been em¬ 
ployed, have been construed uniformly to prevent 
the waste of facilities by competition. {Skaboard 
Air Line Ry. Co. v. Wells (Sup. Ct. Fla. 19?1), 131 
So. 777; Abbott v. Public Utilities Commission\ (R.L), 
48 R. I. 196, 136 Atl. 490.) The courts have reasoned 
that such waste impairs service to the general public. 
{Delaware, Lachaivanna S Western R.R. Co. t. Toivn 
of Morristow7i,276 U. S. 182.) By identical reasoning 
the non-use of available facilities is also wasteful in 
that the public does not receive the full benefit^ there¬ 
of. Obviously, then, the standard of public interest, 
convenience and necessity' must be taken to I include 
such an important consideration. | 

There is no question here of choosing betwjeen ap¬ 
plicants for the same facilities, but merely i one of 
determining whether radio facilities should bei wasted 
by non-use. If there is a need for the service and 
the facilities are open and available without preju¬ 
dice to others, the standard of publie interest, con¬ 
venience and necessity requires that a franchise be 
granted to an applicant otherwise properly qualified. 
In so far as General Order 102 by its expresb terms 
precludes such a result, it fails to meet the standard 

i 

imposed by Congress. | 

Such emphatic expressions of legislative indention, 

i 

I 
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in complete harmony with a fair and reasonable con¬ 
struction of the Amendment, are highly persuasive 
upon this Court. {Maxwell v. Brayshaw, 258 Fed. 
957, 49 App. D. C. 57; See also Penn, Mutual Life In¬ 
surance Co. V. Lederer, 247 Fed. 559, Roberts v. 
Southern Pacific Co,, 186 Fed. 934, aft*. 219 Fed. 
1022 .) 

2 . The Davis Amendment does not require exact 
matheinatical division, hut, on the contrary, permits 
all the latitude necessary to make full use of all 
available broadcasting facilities. That this was the 
intention of Congress is apparent from the excerpt 
from the House Committee Report above quoted. 
It is supported by the decisions of this Court above 
cited and by the interpretation which the Commis-. 
sion itself has given the Amendment in previous dec!-- 
sions. 

In addition to the foregoing the language of the 
Amendment itself furnishes convincing evidence that 
it requires a liberal interpretation. The phrase ‘^as 
nearly as possible^’ qualifies the requirement of equal 
allocation of facilities among the zones and the re¬ 
quirement of fair and equitable allocation of facili¬ 
ties among the states within each zone according to 
population. The meaning which has been given to 
this and equivalent phrases in other statutes is dis¬ 
cussed below. The words ‘‘fair and equitable^’, as 
applied to the allocation between the states, negative 
any rigid mathematical application based on popula¬ 
tion.' The words “whenever necessary or proper’^ 
qualify the requirement that “the licensing authority 
shall carry into effect the equality of broadcasting 
service hereinbefore directed.’^ 

It will be sufficient, in discussing the foregoing in- 
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dications of a liberal construction, to confibe our 
attention to the words ^‘as nearly as possible.? This 
and similar phrases, such as ‘^as nearly as | practi¬ 
cable,’’ ‘^as nearly as may be” and the like, ^re the 
subject of a large number of reported cases | and in 
all of them the same conclusion was reached, namely, 
that the expression imports a considerable degree of 
latitude in the statutory direction in which, it ap¬ 
pears. I 

In Fmcli V. Riverside <& A, Ry, Co., 87 Cal. 597, 
25 Pac. 765, 766, the Supreme Court of California 
held that the phrase ^‘as nearly as possible? in a 
statute requiring street railway tracks to be! placed 
in the middle of the street means ^^as nearly as 
practicable.” The opinion points out that ‘iit may 
not be legally possible” and says: I 


“We think that, from the nature of the case, 
the meaning must be that the location niiust be 
controlled in some degree by the circunjstances 
of the particular case.” j 

I 

j 

See also Longenecker v. Wichita R. <& Light \Co., 80 
Kan. 413, 102 Pac. 492, 493, and Green v. M'cCrane, 
55 N. J. Eq. 436, 442, 37 Atl. 318. | 

The question has arisen in a number of cases under 
manufacturers’ contracts to furnish certain specified 
goods “as soon as possible.” See among thp many 
cases, Atwood v. Emory (Eng.) 1C. B.(N. S.) 1110,115; 
Florence Gas, Electric Light S Poiver Co. v.i Hanby 
(Ala.) 101 Ala. 15, 13 So. 343, 348; Hinds v. Kellogg, 
13 N. Y. Supp. 922, Aff. 30 N. E. 1148, 133 N. |y. 536; 
William v. Gridley, 96 N. Y. Supp. 978, 980 ;l Victor 
Safe S Lock Co. v. O^Neil, 48 Wash. 176, 93 Pac. 214; 
Dillinger v. Ogden, 244 Pa. 20, 90 Atl. 446, 449 ;■ Gross- 







man Ginger Ale Co. v. Keystone Bottle Mfg. Co., 134 
Md. 360, 106 Atl. 747, 752; Childers v. Brown (Ore.) 
81 Ore. 1, 158 Pac. 166, 168. It has also arisen under 
insurance policies, requiring that notice of accident 
or death should be given to the insurer ‘‘as soon as 
possible.’’ See Edwards v. Baltimore Fire Ins. Co., 
3 Gill (Md.) 176; Palmer v. St. Paid Fire d Marine 
Ins. Co., 44 Wis. 201, 208; Phillips v. Protective Co., 
14 Mo. 220, 231; Ben Franklin Fire Ins. Co. v. 
Flynn, 98 Pa. 627, 634; Great Amer. Co-op. Fire 
Ass^n. V. Jenkins, 11 Ga. App. 784, 76 S. E. 159; 
Trippe v. Provident Food Society, 140 N. Y. 23, 35 
N. E. 316. 

Cases which present a factual situation somewhat 
similar to that presented by an allocation of broad¬ 
casting facilities have grown out of the constitu¬ 
tional requirements concerning the alteration of 
political districts within the state to conform to pop¬ 
ulation and the apportionment of legislative repre¬ 
sentatives among those political districts. In such 
cases the courts are agreed that mathematical preci¬ 
sion is not required by the phrase “as nearly as 
may be”; See Attorney General v. Suffolk County 
Apportionment CommWs., 224 Mass. 598, 113 N. E. 
581; People ex rel Pond v. Board of Supervisors, 
19 N. Y. Supp. 978, affirmed 20 N. Y. Supp. 97, 102, 
65 Hun. 263; People v. Rice, 135 N. Y. Supp. 473, 31 
N. E. 921. Several cases have arisen in connection 
with' state constitutional provisions requiring that 
taxes be “as nearly equal as may be;” See Town of 
Tekoa v. Reilly, 47 Wash. 202, 91 Pac. 769, 771; Fari- 
haidt V. Misene, 20 Minn. R. 396; Sanborn v. Com¬ 
missioners of Rice County, 9 Minn. R. 273, 277; 
Comer v. Folsom, 13 Minn. R. 219. Similar conclu- 
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sions have been reached in connection with tjhe stat¬ 
ute providing for reduction in the number oif places 
where liquor traffic might be continued ^^as nearly as 
may be in proportion to the number of places T at the 
time of the investigation; Hickey v. Sisson, 2^3 N. Y. 
92, 119 N. E. 235. See likewise the construction of 
the phrase ‘‘as near as may be’’ in the Federal Con¬ 
formity Act (28 U. S. C. A. 724); Mexican Cent. R. 
Co. V. Pinkney, 149 U. S. 194; Indianapolrs d St. 
Louis Railroad Co. v. Horst, 93 U. S. 291, 300; Hills 
d Co. V. Hoover, 220 U. S. 329; Senior v. Pierce (C. 
C. Iowa) 31 Fed. 625; Southern Oil Corporation v. 
Waggoner (C. C. A. Tex. ) 276 Fed. 487; Hein p. West- 
ingJioiise Air Brake Co. (C. C. Ill.) 168 Fbd. 766; 
Sligo Furnace Co. v. Dalton (C. C. A. Mo.) 255 Fed. 
532, 533. Two further cases involving the! phrase 
“as nearly as practicable” are State ex rel. \Hoivard 
V. Brian, 96 Nebr. 278, 147 N. W. 689, and ptate v. 
Milwaukee County Supervisors, 25 Wis. 339,| 350. 

The construction of the HocJi-Smith Resolution (43 
Stat. 801) enacted by Congress in 1925, by | the Su¬ 
preme Court in Ann Arbor R. Co. v. U. S., 281 U. S. 
658 (decided June 2, 1930), is also very much in point. 
This Resolution provided for investigation I of rate 
structures of the Interstate Commerce Conjimission 
and purported to direct the Commission to make cer¬ 
tain changes in the rate structure to meet the exist¬ 
ing depression in agriculture. The Commission in. 
attempting to carry out the Resolution found that 
certain freight rates were unreasonable and j ordered 
lower rates. The Supreme Court set aside the Com¬ 
mission’s decision and gave the Resolution h liberal 
interpretation, holding that the words “at the lowest 
possible lawful rates compatible with the maintenance 
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of adequate transportation service” did not work a 
basic change in the rate making and saying: 

‘‘Considering the connection in which these 
words are brought into the sentence, we think 
they fall much short of supporting the construc¬ 
tion adopted by the Commission. They are more 
in the nature of a hopeful characterization of an 
object deemed desirable, if, and in so far as, it 
may be attainable than of a rule intended to con¬ 
trol rate making. Of course, they should not 
lightlv be disregarded. Neither should thev 
lightly be accepted as overturning positive and 
unambigous provisions constituting part of a sys- 
teip of laws reHecting a settled legislative policy 
* * * jf fpey mean no more than that the de¬ 
pressed condition of the industry is to be given 
such consideration as mav be reasonable consid- 

A' 

ering the nature and cost of the transportation 
service and the need for maintaining an adequate 
transportation system, they work no change in 
the existing law. But if they niean more and are 
intended to require that rates be reduced to 
some uncertain level below that standard, they 
give rise to a serious question respecting the 
constitutional validity of the paragraph of which 
they are a part. By reason of their uncertain 
meaning, and of the constitutional question which 
would be raised if they were taken as the Com¬ 
mission thinks thev should be taken, we think 
they must be held to work no substantial change 
in the meaning or operation of * * * the existing 
law. ’ ’ 

3. General Order 102 is inconsistent with the re¬ 
quirement of equality of reception contained in the 
Davis Amendment, A most important consideration 
is the declared purpose of the Davis Amendment 
which is to the effect that; 
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^^The people of all the zones * * * are | entitled 
to equality of radio broadcasting service, both 
of transmission and of reception.^^ (italics ours) 

It is ‘‘in order to provide said equality’’ that the 
licensing authority is directed to make certain alloca¬ 
tions. Equality of reception can not be obtained by 
equality of transmitters alone (no matter if the num¬ 
ber of transmitters, the frequencies, the amounts of 
power and the total hours of operation are| exactly 
equal). | 

General Order 102 prescribes a mathematical equal¬ 
ity of transmitters as between the five zones and 
among the states within each zone according!to pop¬ 
ulation. North Carolina, for example, is Charged 
with 5 units for a high power clear channel! station 
at Charlotte along its southwestern border,! so lo¬ 
cated that the listening public in South Carojlina re¬ 
ceives almost as much broadcasting service from il 
as do the people of North Carolina. A station at 
Memphis, Tennessee, sends almost three-fourths of 
its electrical energy into Mississippi and Arkansas. 
Nearly every important city in the country jcapable 
of supporting either a regional or clear channel sta¬ 
tion is located at or close to state boundaries! and in 
many cases close also to zone boundaries. E:jjamples 
of this are New York City, Philadelphia, Pittsburgh, 
Buffalo, Cincinnati, Louisville, Chicago, St.! Louis, 
Kansas City, Omaha, and New Orleans. General 
Order 92, in establishing the unit system, conjipletely 
neglects to take into account the reception factor al¬ 
though the Commission and its engineering division 
have demonstrated that this can easily be dope (see 
statement of the case under heading ‘ ‘ General | Orders 
92 and 102, etc.). I 
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Even if the accidental location of cities did not 
stand in the way, equality of reception could not 
be obtained by equality in number of transmitters. 
A 1 K\v. station in the center of Texas will cover 
only a small fraction of the area of the State, where¬ 
as the same station might cover the entire State of 
Rhode Island. A clear channel station in the center 
of Montana would have difficulty in giving continu¬ 
ous good service over the entire State; the same sta¬ 
tion would give an equal grade of service to all of 
New England and New York State (the entire First 
Zone having an area slightly less than that of Mon¬ 
tana). General Order 102 limits the Third Zone, 
which is the second largest zone with an area of 
over 760,000 square miles, to what can be accom¬ 
modated in the First Zone, which has an area of 
about 130,000 square miles. 

This consideration of equality of reception brings 
out a fact which is of importance both in connection 
with the proper construction and the validity of the 
Davis' Amendment. If the specific directions con¬ 
tained in the Davis Amendment be construed to re¬ 
quire equality of transmitters then they are inconsis¬ 
tent with, and repugnant to, the declared purpose of 
the amendment. 

4. The purpose of the Davis Amendment was to 
benefit the two largest zones, the Tim'd and the Fifth; 
General Order 102 frustrates this purpose. Examin¬ 
ation of the report of the House Committee on 
Merchant Marine and Fisheries, accompanying the 
Davis Amendment {Report No. 800, 70th Congress, 
1st Session), leaves no room for doubt on this sub¬ 
ject. It will be sufficient to quote from the report: 
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i 

I 

i 


is now urged by many persons in the third 
zone that the people in the States of this zone 
have neither a fair proportion of stations, of 
power, or of desirable wave lengths, norl do they 
receive the service to which they are |entitled. 
Like complaints have come from other zbnes and 
States. ! 

^‘This third zone has a greater percentage of 
the population of the United States the^n either 
of the other zones and is second in area.j It has, 
however, the smallest number of statiohs, with 
less power authorized to be used by them than 
any of the other zones. It has very few I stations 
with power in excess of 1,000 watts.” | 

i 

The Report then sets forth an analysis of bi^oadcast- 
ing licenses, then outstanding, to bear out tl^e state¬ 
ments made. 'Similar statements will be found in 
great number in the debates in Congress. j 

Representative Wliite, Chairman of the| House 
Committee reporting the Bill which became tl^e Davis 
Amendment, indicated that existing inequalities in 
the Third and Fifth Zones were the primary! reasons 
for requiring the enactment of the proposed legisla¬ 
tion when he made the following remarks: | 

i 

I 

‘^Let me take this up in three or four differ¬ 
ent ways. ! 

^^Take it in its general aspects and dee what 
you have with respect to an equitable iiistribu- 
tion among the States and communities! thereof. 
The law set up five zones. Those zoned are al¬ 
most equal in population. What do you find 
when you analyze the figures? Here is t^e third 
zone, comprising, I may say, the Southern States 
of this Nation, extending from North Carolina 
down along the Atlantic seaboard, follo\ving the 
Gulf and taking in the great empire State of 

i 

I 

i 

I 
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Texas, with a population of almost 25,000,000 
people, and we find they have the smallest num¬ 
ber of stations allocated to any of the zones. If 
you look at it in tern^s pf power, that zone, with 
23.14 per cent of the population of the United 
States, has less than 8 per cent of the power allo- 
cateil to the United States. First in popula¬ 
tion, least in number of stations, with less than 
8 per cent of power allocated to the people of 
the rest of the United States! "Who can sav. 
with respect to this situation that there is an 
equitable distribution among the States and 
among the communities of this Nation? 

‘^Take the fifth zone: that is the zone that 
takes in the great Rocky Mountain area. It takes 
in the Pacific coast and has an area approxi¬ 
mately of 1,775,000 square miles. With approxi¬ 
mately one half of the whole United States in 
area, it only has 10.2 per cent of the power allo¬ 
cated within the United States. That vast em¬ 
pire stretching from the eastern foothills of the 
Rocky Mountains through to the coast, taking in 
the Territory of Alaska, taking in the Hawaiian 
Islands, has half the area of the United States, 
and only 10 per cent of the power allocated with^ 
in the United States.” {69 Cong, Rec., p. 4573.) 

Representative Edwards, in extending his remarks 
in the Record, specifically calls attention to the fact 
that it was intended to benefit the Third Zone: 

^^For instance, the debate shows with resx)ect 
to zone 3, in which Georgia is located, that it has 
been discriminated against, and applications in 
that zone have been denied and delayed, despite 
the fact that zone 3 is larger in population than 
apy of the zones. It will be observed that zone 
3 has less station power in watts than any of the 
five zones. This is, indeed, a shameful injustice. 
The Davis Amendment will remedy this injustice 
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and will prevent unfair discrimination^ in the 
future/^ (69 Cong. Rec., p. 4579.) I 


Thus it appears that the Davis Amendiment is 
now being used by the Commission to frustrate the 
principal purpose which Congress had iii mind, 
namely the benefit of the larger Zones. Th;e Third 
Zone, for the advantage of which it was chiefly en¬ 
acted, suffers more from its provisions as applied in 
General Order 102 than any other Zone ex(^ept the 
Fifth. Such disregard of the purpose of the 'Amend¬ 
ment calls for application of the principles enunciated 
by the Supreme Court in Holg Trinity Cilurch v, 
U. S. (143 U. S. 457): 


^‘In construing a doubtful statute court 
will consider the evil ivhich it was designed to 
remedy, and for this purpose will look into con¬ 
temporaneous events, including the situatijOn as it 
existed, and as it was pressed upon th^ atten¬ 
tion of the legislative body, while the act was 
under consideration.’’ 


General Order 102 not only fails to remove the mis¬ 
chief contemplated by Congress, but actually permits 
the evil to continue unabated. Instead of tending to 
equalize radio facilities throughout the Zones] it fos¬ 
ters existing inequalities. Instead of promoting a 
broadcasting service of benefit to the public] it ob¬ 
structs and restrains the rendition of such a jservice. 
If the Davis Amendment, as part of the Ka^io Act 
of 1927, is intended to improve broadcasting condi¬ 
tions throughout the country. General Order 102 
prevents its accomplishment. The rigidity ; of the 
General Order as applied by the Commission in the 
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face of the expressed intention of Congress, is the 
most substantial indication of its invalidity. 

In Texas <& Pacific R, R. Co. v. Interstate Com-, 
merce Commission (162 U. S. 197), the question 
arose as to whether the Commission in promulgating 
a general order had taken into consideration ‘^cer¬ 
tain circumstances and conditions affecting the dis¬ 
tribution of rates’’ required by the Interstate Com¬ 
merce Act. The Commission’s construction of the 
Act as expressed in its general order failed to recog¬ 
nize the ‘‘circumstances and conditions” attendant 
upon foreign traffic. The court in holding that Con¬ 
gress intended to regulate the whole field of Com¬ 
merce and that the Commission’s regulations should 
be made pursuant to that end, said: 

“The effort of the Commission, by a rigid gen¬ 
eral order, to deprive the inland consumers of 
the advantage of through rates, and to thus give 
an advantage to the traders and manufacturers 
of the large seaboard cities, seems to create the 
very mischief which it was one of the objects of 
the act to remedy, (p. 948.) 

“It may be said that it would be impossible 
for the Commission to frame a general order if 
it were necessary to enter upon so wide a field 
of investigation, and if all interests that are 
liable to be effected were to be considered. This 
criticism, if well founded, would go to show that 
such orders are instances of general legisla¬ 
tion, requiring an exercise of the law-making 
power, and that the general orders made by the 
Commission in March, 1889, and January, 1891, 
instead of being regulations calculated to pro¬ 
mote commerce and enforce the express provi¬ 
sions of the act, are themselves laws of wide 


import, destroying some branches of commerce 
that have long existed, and undertaking to change 
the laws and customs of transportation ih the 
promotion of what is supposed to be public! poli¬ 
cy.’^ (p. 952.) 

Similarly in its rigid application of the t)avis 
Amendment, the jRadio Commission has deprived the 
people of many states and zones of the advantages 
of broadcasting service and has therefore failed in 
the exercise of its plain administrative duty. 

5. Well-settled principles of statutory construction 
require a liberal interpretation of the Davis Afnend- 
ment. There are two principles of statutory! con¬ 
struction which it would seem are conclusive o|n the 
question involved under this heading. The first of 
these principles is as follows: 

i 

I 

‘‘Where an act is fairly susceptible of two con¬ 
structions, one of which will uphold the validity 
of the act while the other will render it uncon¬ 
stitutional, the one which will sustain the con¬ 
stitutionality of the law must be adopted.’’! {Rul¬ 
ing Case Law, Vol. 25, Sec. 243, pp. lOOO-jlOOl.) 


In accordance with the above statement of the law 
it has been uniformly held that a Congressional 
enactment must be construed if fairly possible so 
as to avoid not only the conclusion that it is uncon¬ 
stitutional but also grave doubts upon that | score. 
{United States v. Standard Brewing Co., 251 |U. S. 

I 

210; Carey v. South Dakota, 250 U. S. 118; Reinecke 
V. Northern Trust Co., 278 U. S. 339.) | 

The other principle is as follows: | 


“But when the design of the legislature is 
not clearly apparent, it is always to be prelsumed 
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that a statute was intended to have the most rea¬ 
sonable and beneficial operation that its language 
permits. And when a statute is ambiguous in 
terms or fairly susceptible of two constructions, 
the injustice, unreasonableness, absurdity, hard¬ 
ship, or even the inconvenience which may follow 
one construction may properly be considered and 
a construction of which the statute is fairly sus¬ 
ceptible may be placed on it that will avoid all 
such objectionable consequences and advance 
what may be presumed to be its true object and 
purpose.’’ (lltilifig Case Laiv, Vol. 25, Sec. 255, 
pp. 1017-1018.) 

A corollary to the foregoing is the following: 

‘‘Where an act of the legislature is so vague, 
indefinite and uncertain that the courts are un¬ 
able to determine, with any reasonable degree of 
certainty, what the legislature intended, or is so 
incomplete or is so conflicting and inconsistent 
in its provisions that it cannot be executed, it 
will be declared to be inoperative and void.” 
'{Riding Case Laiv, Vol. 25, Sec. 62, p. 810.) 

These principles have received judicial sanction 
of the highest courts in the land. In United States v, 
Katz (271 U. S. 354) the court said: 

“All laws are to be given a sensible construc¬ 
tion; and a literal application of a statute, which 
would lead to absurd consequences, should be 
^avoided wherever a reasonable application can be 
given to it, consistent with the legislative pur¬ 
pose.” 

And in Harris v. Bell (250 Fed. 209, aff. 254 U. S. 
103), it was stated that: 
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‘‘Every statute should have a reasonable, a'ens- 
ihle construction, in preference to one which |ren- 
ders it, or a substantial part of it, useless or 
deleterious/’ 


To the same eifect are Knoivlton v. Moore, 178 IJI. S. 
41; Toledo Traction Light and Power Co, v. Smith, 
205 Fed. 643, and others. | 

If the Davis Amendment is strictly construed, it 
works injustice and hardship on the radio listeners 
of the United States. It therefore presents a sjitua- 
tion wherein the foregoing principles of liberal j con¬ 
struction apply—otherwise it is inoperative and void. 
(See In re DiTorio, 8 F. (2d) 279.) ! 


III. 

Strictly Cans trued, the Davis Amendment is Uhcon- 

stitutional. | 

Under this heading we shall assume that General 
Order 102 (and incidental regulations) is required or 
authorized by the Davis Amendment. On this basis 
it is our contention that the Davis Amendment is un¬ 
constitutional and that General Order 102 is there¬ 
fore void. I 

The original sponsor of the Davis Amendment in 
the Senate, Senator Dill, has openly expressed his 
belief that the amendment is unconstitutional.! He 
has stated that: “It is an administrative amendment 
that hampers the Commission tremendously/ and 
that he accepted the amendment only because! of a 
political situation making it necessary {U, 8. t)aily, 
Sept. 26, 1929; Hearings on 8. 6, 71st Cong. 2djSess., 
pp. 69-70, 1635). In the course of the debates in the 
Senate, Senator Dill pointed out the fundamental 


I 

I 

I 

t 
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defect of the Davis Amendment (if strictly con¬ 
strued) : 


i ‘‘The objection to the House provision, as I 
see it, is that it attempts to bring' radio service 
equally to all the people of the United States by 
dividing or distributing equally the transmitters 
or broadcasting stations. That is not a prac¬ 
ticable method because of the nianv factors that 
enter into radio reception.’’ (69 Cong, Rec., 
4609.) 

On September 26, 1930, Senator Nyc declared: 


i “We should get away from the Dav'is Amend¬ 
ment. It has not worked out in practice, and 
should be eliminated. Geographical areas and 
scientific facts should be recognized in distribu¬ 
tion of facilities, and in arbitrary areas set olf 
by population.” {U. S. Daily, February 11, 
1930.) 


Individual (but not all) members of the Federal Ra¬ 
dio Commission have expressed vigorous disapproval 
of the Amendment (see testimony of Commissioner 
Lafount, Hearings on S. 6, pp. 10-11, 1632, 1635). 
In a resolution adopted by the National Association 
of Broadcasters at a meeting held in November, 1929, 
the zone system was discredited as “in theory utterly 
unsound” and “unparalleled in our entire legislative 
history” and in practice as “a serious handicap to 
sound administration” and “an insuiunountable bar¬ 
rier to adequate and scientifically efficient radio ser¬ 
vice to the public.” {Hearings on S. 6, p. 1741.) 

The foregoing opinions are, of course, premised 
on a strict construction of the Amendment as requir¬ 
ing rigid mathematical equality of transmitters. Its 
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defects under such construction may be summarized 
as follows: I 

I 

(1) Compliance with the amendment me^ns a de¬ 
plorable waste of the very limited total of javailable 
broadcasting facilities (or, in the alternative, disas¬ 
trous interference). On any channel on ^^rhich two 
or more stations are permitted to operate 

ously more stations can be accommodated chan¬ 
nel in a large then in a small zone or state. The 
important factor is approximate area. Obviously, 
also, under the Amendment the peculiar topography 
and other natural conditions of particular regions 
cannot be given practical recognition. I 

(2) The Amendment not only does not ac^complish, 

but, to a substantial degree, prevents equality of re¬ 
ception for the public. This has already | been ex¬ 
plained under Point II, B. 3. | 

(3) The Amendment is based on an unsound theory 
of ‘‘state’s rights” in a field of interstate jcommerce 
which, if it is to be regulated in the public interest, 
must be regulated only on a national basis! 

(4) The Amendment is an attempt by Congress to. 

control the Commission in a matter whicl^ is essen¬ 
tially one of administrative detail. I 

Of the foregoing we need take into coijsideration 
only the first. To simplify the discussion we may con¬ 
fine our consideration to 100 watt stations! (although 
the same principles apply to stations of aiiy power). 
Under the standards now usually recognised by the 
Commission, full time 100 watt stations I should be 
separated from each other by at least 300 joiiles. On 
this basis the First Zone with an area o^ approxi¬ 
mately 130,000 square miles will accommodate a given 
number of such stations on a channel. The Fifth 
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Zone, which, with Alaska, has an area of over 1,700,- 
000 miles, and without Alaska, has an area of about 
1,200,000 miles, can accommodate anywhere from 10 
to 15 times as many stations on the same channel 
without in any way injuring or interfering with the 
stations in the First Zone. If the First Zone is taken 
as the standard of rigid equality 90 per cent of the 
available facilities in the Fifth Zone on such a chan¬ 
nel are wasted. If the Fifth Zone is taken as the 
-standard' then the stations in the First Zone will be 
packed so closely together that reception from each 
will be virtually destroyed. 

If this is the moaning of the Davis Amendment 
w’e submit that it is unconstitutional for reasons 
which are set forth below. 

A. The Davis Amendment thus Construed is Not Au¬ 
thorized by Any Power Delegated to Congress. 

Congress has pow’er to regulate radio communica¬ 
tion only in so far as that pow-er is given to it 
under Article 1, Section 8, Clause 3 of the Constitu¬ 
tion, in '^"hich it is authorized ‘‘to regulate commerce 
with foreign nations, and among the several states, 
and with the Indian tribes.’’ This pow’er is the 
power “to prescribe the rule by which commerce is 
to be governed.” (Gibbons v, Ogden, 9 Wheat. 1.) 
So far as the validity of the Radio Act of 1927 has 
been upheld it has been on this basis. White v. John¬ 
son et al, 29 F. (2d) 113; TJ. S, v. American Bond £ 
Mortgage Co., 31 F. (2d) 448; General Electric Co. 
V. Commission, 31 F. (2d) 630; Technical Radio Lab¬ 
oratory V. Commission, 36 F. (2d) 111. 

The pow’er to regulate does not include the powder 
to destroy. The powder is subject to all the limitations 
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imposed by the constitution, among them being that 
of the Fifth Amendment. (MonongaJiela Nav. Co, v. 


U. S., 148 U. S. 312, 336.) 

Under a strict construction of the Davi^ Amend¬ 
ment (and the Commission has so construec^ it) Con¬ 
gress has done a great deal more than regulate com¬ 
merce. It has placed the Commission in th^ dilemma 
of choosing between a prohibition of commerce (by a 
waste of broadcasting facilities) and a destruction 
of commerce (by interference). Either result goes 
beyond a legitimate exercise of the commeirce power. 
Commerce is one of the most important subjects of 
legislation and an intention to promote and facilitate 
it, and not lo hamper and destroy it, must lordinarily 
be attributed to Congress. {Texas and Pacific R. R. 
Co. V. Interstate Commerce Com^nission, 162 U. S. 
197, 219; Standard Oil Company v. United States 
164 Fed. 376, 382). When, however, the effect and 
tendency of legislation is to bring about U situation 
not within the scope of Congressional pow^r, in that 
it imposes an unreasonable restraint and bukden upon 
interstate commerce not necessary to the ^nds to be 
effected, such legislation is invalid and Unconstitu¬ 
tional. (Adair v. U. S., 208 U. S. 161.) The instant 
case requires the application of the principles an¬ 
nounced by Chief Justice Marshall in McCulloch v. 
Maryland, 4 Wheat. 316, 423, in a much-qhoted pas¬ 
sage : 


‘‘Should Congress, in the execution of its 
powers, adopt measures which are prohibited by 
the constitution; or should Congress, junder the 
pretext of executing its powers, pass la^vs for the 
accomplishment of objects not entrusted to the 


i 
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government; it would become the painful duty 
of this tribunal, should a case requiring such a 
decision come before it, to say that such an act 
was not the law of the land.’^ 

W-e must accept as established doctrine that any 
provision of an act of Congress ostensibly enacted 
under power granted by the Constitution, not nat¬ 
urally and reasonably adapted to the efective exer¬ 
cise of such power, but solely to the achievement of 
something outside the scope of the power, is invalid 
and cannot be enforced. {Bailey v. Drexel Furniture 
Co., 259 U. S. 20; Lindner v. U. S., 268 U. S. 5, 17.) 
Congress, even with its plenary control over interstate 
commerce, cannot exercise authority not entrusted to 
it by the Constitution. {Pipe Line Case, 234 U. S. 
548.) Its grant of power is limited to regulation; it 
does not extend to prohibition,^ and yet this would be 
the result of strict enforcement of the Davis Amend¬ 
ment. The Supreme Court has expressed this con¬ 
ception in Hammer v. Dagenhart (247 U. S. 251, 269- 
270) when it declared: 

‘‘In other words, the power is one to control 
the means by which commerce is carried on, 
which is directly the contrary of the assumed 
right to forbid commerce from moving and thus 
destroy it as to particular commodities.’’ 

In that case it was held that Congress had no power 
to prohibit products of child labor from moving in 

9 Except in such cases as Champion v. Ames (the so-called Lottery 
Case) 188 U. S. 321 j Hipolite Egg Co. v. United States (the Pure 
Food Case) 220 U. S. 45; HoJee v. United States (the White Slave 
Case) 227 U. S. 308; and a few others, where the character of the 
particular subject dealt with permits prohibitory legislation which is, 
as to them, merely the exertion of the power to regulate. 
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interstate commerce because such action bears no 
reasonable relation to the regulation of commerce 

I 

among the states. An attempt was made t;o sustain 
the Act in question upon the ground that the states 
which permitted child labor were given an unfair 
advantage over the states which prohibited it. The 

Court answered this contention by saying: ! 

i 

i 

. i 

‘‘Many causes may co-operate to give lone state, 
by reason of local laws or conditions, an| economic 
advantage over others. The commerce clause was 
not intended to give to Congress a general au¬ 
thority to equalize such conditions.’’ | 

I 

Similarly, by the Davis Amendment, Con|gress has 
attempted to equalize broadcasting facilities on the 
basis of population, although, under univeirsally rec¬ 
ognized laws of radio physics, area should be the 
primary allocation standard. The great disparity in 
area of the several zones prevents the exer<iise of the 
Commission’s regulatory functions on a' national 
basis. Prohibition of radio communicati(|>n merely 
to appease the proponents of “state rights^” regard¬ 
less of the scientific factors involved in a jbroadcast- 
ing allocation, is manifestly not authorized by the 
Commerce Clause and is beyond the power! delegated 

to Congress. j 

I 

B. The Davis Amendment thus Construed Deprives 
Appellant of Its Liberty and/or Property Without 
Due Process of Law. 

If it were not for the peculiar necessities of radio 
regulation, appellant would be conceded to | have both 
(1) a right to continue in the business of brjoadcasting 
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with its'present station and (2) a right to expand 
that business by increasing the power of the trans¬ 
mitter. The first of these rights clearly would be 
regarded as property within the meaning of the Fifth 
Amendment. {Allgeyer v. Louisiana, 165 U. S. 578; 
Smith V. Texas, 233 U. S. 630; Frost v. Corporation 
Commission, 278 U. S. 515.) The second would also 
be regarded as either property or liberty within the 
meaning of the same Amendment. (In re Greene 
(C. C., S. 0. Ohio, W. D.) 52 Fed. 104; Chicago Motor 
Bus Co, V, Chicago Stage Co., 287 Ill. 320, 122 N. E. 
477; Dickman v, Madison County L. S P. Co., 304 Ill. 
470, 136 N. E. 790.) 

In re'Greene {supra) the defendant was charged 
with violation of the anti-monopoly laws for having 
acquired a large number of distilleries throughout the 
United States and the Court indicated that this right 
to expand a lawful business was vfithin the protec¬ 
tion of the constitution, saying: 

‘‘It is very certain that Congress could not, 
and' did not, by this enactment attempt to pre¬ 
scribe limits to the acquisition, either by the 
private citizen or the states corporation of prop¬ 
erty which might become the subject of inter¬ 
state commerce, or declare that, when the accumu¬ 
lation or control of property by legitimate means 
and lawful methods reached such magnitude or 
proportions as enabled the owner or owners to 
control the traffic therein, or any part thereof, 
among the states, a criminal offense was com¬ 
mitted by such owner or owners.’’ 

In Dickman v. Madison Light & Power Co. 
{supra) in discussing the traction company’s right 
to maintain its power plant and sell powder, the Court 
said: 
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Under the authorities it cannot be 4uestioned 
that the traction company had the right to pro¬ 
vide for the future growth of its business and to 
erect and maintain a power plant of| sufficient 
capacity to generate electricity to provide suffi¬ 
cient power for all of its railroad purposes that 
might be required by the future enlargement of 

its railroad business * * ! 

i 

The exigencies of scientific facts and 'principles 
make it necessary to limit the persons ;who may 
simultaneously engage in radio communication. This 
is the fundamental basis of the right of Congress to 
enact a statute such as the Radio Act of |1927. Its 
primary purpose is to restrict the numbei* of radio 
stations and to bring it about that license(^s use the 

I 

limited facilities in a manner best calculated to serve 
the public interest. Necessarily there is h point at 
which the private interest becomes the public interest. 
{Lima Toledo RR, Co. v. Utilities Commission^ 121 
Ohio St. 421, 169 N. E. 445, 446.) The right of the 
individual is correspondingly cut down to this point. 
What would have been recognized as a property right 
or liberty within the Fifth Amendment ceas'es to have 
the protection of that Amendment so far; as public 
interest requires. The individual has not^ however, 
lost his right to protection beyond this point and con¬ 
sequently where his right is taken from hiin without 
due process of law for a purpose not required b}^ 
public interest, he may invoke the protection of the 
Fifth Amendment. 

In Wolff Packing Co. v. Court of Industrial Rela¬ 
tions, 262 U. S. 522, 539-41, the Supremd Court of 
the United States said: ! 
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‘ ‘ To say that a business is clothed with a public 
interest is not to determine what regulation may 
be permissible in view of the private rights of 
the owner. The extent to which an inn or a cab 
system may be regulated may differ wddely from 
that allowable as to a railroad or other common 
carrier. It is not a matter of legislative discre¬ 
tion solely. It depends on the nature of the busi¬ 
ness, on the feature which touches the public, and 
on the abuses reasonably to be feared.’’ 

See 2 i\^o' Wilson v. New, 243 U. S. 332, 346; Tyson <& 
Co, V, Banton, 273 U. S. 418. 

In the case of In re Shelton St, By, Co,, 69 Conn. 
626, 38 Atl. 362, in discussing the phrase ‘^common 
convenience and necessity” the Supreme Court of 
Connecticut said: 

‘‘Public necessity, in this sense, is that urgent, 
immediate public need arising from existing con¬ 
ditions, which, in the judgment of the legislature, 
justifies a disturbance of private rights that 
otherwise might be legally exempt from such 
interference. The term is, therefore, a relative 
one. 

“It determines in each case that may arise the 
relation of the duty implied in the broad grant 
of legislative power to promote by appropriate 
action the interests of the commonwealth to the 
limitations of that power established for the pro¬ 
tection of private rights.” 

See also Red Star Transportation Co, v. Red Dot 
Coach tines, 220 Ky. 424, 295 S. W. 419; Abbott 
V, Public Utilities Commission, 48 K. I. 196, 136 Atl. 
490; Chicago, Rock Island d Pacific RR, v. State, 126 
Okla. 48, 258 Pac. 874. 


^ ^ I 

7d 

It is an established rule that the grantee 6f a fran¬ 
chise to render a public service in a cominunity is 
duty bound to serve the entire public, and wten neces¬ 
sary, having regard to the particular circtostances 
of the case, gradually to extend its plant so that all 
the inhabitants of the community may be served. 
{People ex rel Woodliaven Gaslight Co. v\. Deehan, 
153 N. Y. 528, 47 N. E. 787; approved in Illinois C. R. 
Co. V. Chicago j 176 U. S. 646, 666, and in Russel v. 
Sebastian, 233 U. S. 195.) In People ex ir^el Wood- 

I 

haven Gaslight Co. v. Deehan (supra) a! grant of 
authority to lay conduits for conveying gas through 
the streets of a town, so as to render service to the 
people of the town, was held to extend as h property 
right not only to the streets then existing, bit to those 
subsequently opened. The court said: 


‘‘It is well known that business elnterprises 
such as the relator is engaged in are biased upon 
calculations of future growth and expansion. A 
franchise for supplying gas not only | confers a 
privilege, but imposes an obligation : upon the 
corporation to serve the public in a reasonable 
way. The relator is bound to supply gas to the 
people of the to^vn upon certain conditions and 
under certain circumstances, and it woujd be most 
unjust to give such a construction to the consent 
as to disable it from performing its o|bligations. 
It cannot reasonablv be contended that the re- 

» j 

lator is obliged to apply for a new grant when¬ 
ever a new street is opened or an old one ex¬ 
tended, as would be the case if the consent ap¬ 
plied only to the situation existing wjien made. 
When the right to use the streets has i been once 
granted in general terms to a corporation engaged 
in supplying gas for public and private use, such 


I 

1 
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grant necessarily contemplates that new streets 
are to be opened and old ones extended from 
time' to time, and so the privilege may be exer¬ 
cised in the new streets as well as in the old.’’ 

Within the principles laid down in the above case 
appellant has a property right to extend its business 
so as to render service to the entire area of which 
Raleigh is the natural centre. Unless there are lim¬ 
itations imposed by the Radio Act of 1927 such a 
right has been infringed by the Commission’s denial 
of the application for increased power. 

C. The Davis Amendment Strictly Construed is Un¬ 
constitutional in that Its Provisions Are Mu¬ 
tually Repugnant and Impossible of Enforcement. 

It has already been pointed out that the specific 
directions given by Congress for achieving equality 
are repugnant to the declared purpose of the Amend¬ 
ment set forth in its opening clause. In other words, 
equality of reception cannot possibly be accom¬ 
plished by equality of transmitters. This is particu¬ 
larly true when the last sentence of the Amendment, 
requiring that allocations shall be charged to the 
state ‘‘wherein the studio of the station is located 
and not where the transmitter is located,” is con¬ 
sidered. Such repugnancy in the vital provisions of 
the Amendment leads to inconsistency and uncer¬ 
tainty in methods and means of enforcement and 
renders the whole invalid. (See People v. Sweitzer, 
266 Ill. 459, 107 N. E. 902; Davidson Building Com¬ 
pany V. Mulock (Iowa), 235 N. W. 45; Stdlivan v. 
Branmer, 237 Ky. 730, 36 S. W. (2nd) 364; Wingfield 
V, South Carolina Tax Commission, 147 S. C. 116, 
144 S. E. 846.) 
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Neither the Third Zone Nor the State of North Caro- 

I 

lina Would Have More than Its Share df Broad¬ 
casting Facilities if Appellant’s Application 
Were Granted. 

i 

Appellant’s application was denied by the Com¬ 
mission because of the fact that the Third Zone had 
at the time of the hearing a total of 89.59 ilnits (an 
excess of 9.59 units over the 80 units fixed as its 
share by the Commission) and because NorUi Caro¬ 
lina has 7.82 units, is entitled to 8.83 units afid would 
have 0.47 units more than its quota if the application 
were granted. The foregoing is based on the| assump¬ 
tion that 400 units constitute the maximupi which 
can or will be accommodated in the United States, 
as determined by the Commission’s action I of June 
25, 1930 (R. 214). At the very time it took tjie action 
there were 422.06 units in actual use {FourtJ^ Annual 
Report of the Federal Radio Commissionl p. 59). 
At the time appellant’s exceptions were filed |the total 
had been increased to approximately 433.^2 units 
and, strangely enough, the increases had taken place 
in the supposedly overquota zones. The Third Zone 
was increased from 89.59 units to 92.09 tinits be¬ 
tween the time of hearing on appellant’s application 
and the filing of appellant’s exceptions, while!the total 
in the Fourth Zone had increased 5.53 units to a total 
of 101.61 units (R. 230). During the period since 
June 25, 1930, the Commission has been renewing 
licenses covering all these facilities repeatedly. If 
issuance of a license has constituted a finding that 
public interest, convenience and necessity would be 
served by the granting thereof, then its Combined 

i 

I 

! 

i 


I 

I 

i 
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actions have constituted a finding that public interest, 
convenience and necessity will be served in the United 
States by a total of at least 433 units. 

On the basis of the latter figure the share of the 
Third Zone becomes 86.7 units and the share of 
North Carolina becomes 9.56 units, or more than 
enough so far as the State is concerned, to absorb 
the units represented by the proposed increase of 
power. 

The Commission having in etfect repealed its min¬ 
ute entry of June 25, 1930, there is at present no 
regulation fixing the maximum of units which may 
be accommodated in the United States. Presumably 
the figure of 400 units was based on the assumption 
that 80' units could be safely accommodated in the 
smallest zone, the First, with its area of approxi¬ 
mately 130,000 square miles. The Third Zone has 
almost six times this area. The Fourth Zone, which 
is less in area than the Third Zone, now accommo¬ 
dates 101.61 units under licenses implying that pub¬ 
lic interest, convenience and necessity is being served. 
What justification is there, therefore, for saying that 
either the Third Zone or the State of North Carolina 
would have more than its share of broadcasting 
facilities if the requested increase of power were 
gi-anted to appellant’s station? 

Enough has been stated to show that the Commis¬ 
sion is not applying General Order 102 fairly or 
without discrimination. It ignores its own regulation 
when it so desires. When it grants, as it has granted 
since the hearing on appellant’s application, requests 
for additional privileges in the Third Zone itself (as 
well as in the Fourth Zone) the Commission has 
either' repealed General Order 102 or it must be held 
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to have acted arbitrarily and capriciously in denying 
appellant’s application and so to have discriminated 
against appellant as to amount to a deprivation of 
appellant’s liberty and/or property without due proc¬ 
ess of law in violation of the Fifth Amendihent. 

Since promulgation of the General Order,! which it 
has vigorously enforced as to appellant, the I Commis¬ 
sion has on more than a score of occasions taken action 
increasing the assigned quota of a particular state or 
zone. These various actions are described in full 
in Appendix A. In fact, at the first meeting after its 
summer recess the Commission granted three addi¬ 
tional applications for increased facilities | in over¬ 
quota states or zones as indicated by its mimeo¬ 
graphed release (No. 5263) of September 1, 1931: 

Decisions of the Commission. | 

The Commission today took the following action: 
APPLICATIONS GRANTED | 

I 

KTFI Radio Broadcasting Corp. Granted C. P. to iiicr. daytime 

Twin Falls, Idaho power from 250 to 500 watts. 

WCAJ Neb. Wesleyan Univ. Granted C. P. to instak new trans- 

Lincoln, Neb. mitter, increase max. |rated power 

of transmitter from 250 to 500 w. 
and incr. licensed power to 500 
w'atts. I 

WEAI Cornell Univ. Granted Mod. of Lie. to change 

Ithaca, N. Y. power from 500 w. plus 500 on 

exp. basis, to 1 kw. | without ex¬ 
perimental clause. I 

! 

The legal safeguards against arbitrary administra¬ 
tive action manifestly require that the stajndard of 
public interest, convenience and necessity be applied 
and interpreted with a reasonable degree of uni¬ 

formity. Non-uniform execution of the law is dis¬ 
criminatory and an abuse of discretion iwhich is 
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vested in Congress alone. The same limitations apply 
to Federal administrative tribunals under the Fifth 
Amendment as to State action under the Fourteenth. 
In Yick Wo v. Hopkins, 118 U. S. 356, 373, the court 
was called upon to determine whether discriminatory 
enforcement of a city ordinance came within protec¬ 
tion of the 14th Amendment, and said: 

‘‘Though the law itself be fair on its face and 
impartial in appearance, yet, if it is applied and 
administered by the public authorities with an 
evil eye and an unequal hand, so as to make 
unjust and illegal discriminations between per¬ 
sons in the same circumstances, material to their 
rights, the denial of equal justice is still within 
the prohibition of the Constitution.” 

In South and N. A, R, Company v. Railroad Com¬ 
mission, 171 Fed. (C. C. A.) 225, 231, the court con¬ 
sidered an inconsistent and non-uniform line of con¬ 
duct followed by the administrative board, saying: 

“All the circumstances and surroundings con¬ 
nected with the administration of the law may be 
looked.to, to determine whether what has been 
done was done reasonably and fairly, or arbi¬ 
trarily, and with disregard to the rights of the 
various persons as to whom it has been differ¬ 
ently executed. Moreover, it is to be observed, 
in this connection, it is a well-settled rule that, 
whenever a power is granted to an executive or 
administrative body in general terms, the law 
always requires that the power be exercised in a 
reasonable manner, and, while the Legislature 
itself may act arbitrarily in its enactments to any 
extent which does not offend the state and fed¬ 
eral Constitutions, no such principle can be in¬ 
voked to uphold the acts of subordinate admin- 


81 


! 

i 

I 


istrative bodies, wliicli must be reasonable in 
themselves in view of all the circumstajnces and 
situations with which they deal, and failing in 
that, cannot be upheld in the courts.’^ | 


See also Neal v, Delaware^ 103 U. S. 370; \Gundling 
V, Chicago, 177 U. S. 183. | 

In Sioux City Bridge Co. v, Dakota Coilnty (260 
U. S. 441), the plaintiti’ was required to pay taxes 


levied on a 100 per cent valuation of its projberty, un¬ 
der a statute providing for such a valuation, ^nd other 
taxpayers in the County paid taxes on less tluiii their 
property’s true valuation. The court heldj that tlie 
plaintiff could point to non-enforcement ol} the law 
with reference to others as evidence of discrimination 


in its own assessment—‘ ‘ something ’ which, I in effect, 
amounts to an intentional violation of thej essential 
principle of practical uniformity.” | 

In Mott on Due Process, Sec. 237, p. 59^, the fol¬ 
lowing is found: j 

‘‘The rule that the courts will uphold minor 
infractions of due process where these are neces¬ 
sary for administrative convenience is also re¬ 
strictive in nature. If the classification is only 
slightly inaccurate, if the procedure isf substan¬ 
tially in accordance with the principles of the 
common law, if the article has little legitimate 
value, and if the assessment is only slightly dis¬ 
proportionate to the benefit, the courts tend to up¬ 
hold the legislation. In so far as the$e conces¬ 
sions are necessary to facilitate the a^lministra- 
tion of justice or the enforcement of the! law, they 
would seem to be highly desirable. \\^hen, how¬ 
ever, the court refuses to review the fa^ts merely 
because the legislative branch has stkted they 
should be interpreted in a given mariner, it is 
obvious that we have practically an abdication of 
judicial functions. However desirable may be 

i 

I 

I 

I 

I 

1 
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presumptions in favor of the validity of legisla¬ 
tive determination, if these are carried to the 
point of refusing to consider other evidence than 
that presented by the legislative declaration itself, 
the whole structure of judicial review is gone. 
The result is correlative to the situation which 
arises when the court takes judicial notice of the 
fact that the law can not be sustained and re¬ 
fuses to consider the evidence in the case. In 
either situation the scox)e of due process of law 
is limited without a corresponding gain in defi¬ 
niteness, or administrative or judicial efficiency.” 

The Commission's disregard of its own regulations 
and non-uniform application thereof, as heretofore 
pointed but, are evidence of the denial of due process 
of law and call for the exercise of this court’s judi¬ 
cial prerogative. 


CONCLUSION. 

The importance of the issues of this case is mani¬ 
fest. Its outcome will detennine the rights of the 
listening public in the United States as between im¬ 
proved reception and maximum use of available 
broadcasting facilities on one hand and deplorable 
waste or intolerable interference on the other. It 
will determine whether a refusal by either Congress 
or the Commission to give heed to scientific facts or 
principles is to be permitted to deprive the large 
areas comprised in the South and West of the United 
States of program service which they need and de¬ 
mand. 

The facts and authorities brought to the attention 
of this Court in the foregoing brief justify, we sub¬ 
mit, a decision by this Court holding: 
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1. That the Commission’s decision was appeal- 

able under Sec. 16 as amended. ; 

2. That the last paragraph of General | Order 92 
and all of General Order 102 are invali<^, because 
they are contrary to public interest, convenience 
and necessity and either rest upon an erroneous 
interpretation of the Davis Amendment lor, in the « 
alternative, the Davis Amendment is ihvalid. 

3. In so far as the Commission’s incidental reg¬ 
ulations (consisting of its minute entries and/or 
“explanatory statements” of June 25, 1930, 
July 2, 1930, August 8, 1930, August! 19, 1930„ 
and February 26, 1931, described in the state¬ 
ment of the case in this brief) proceed on the 
same theory, namely, that a mathematical divi¬ 
sion of broadcasting facilities is required as be¬ 
tween the zones and the states within each zone, 
according to population, they also are invalid. 

4. That the Commission’s minute entr^ of June 
25, 1930, prescribing 400 units as the maximum 
in the United States has been repealed by the 
later actions of the Commission. I 

j 

We urge that the Court reverse the Conlmission’s 
decisions with instructions to grant appellant’s appli¬ 
cation. 

i 

I 

Respectfully submitted, | 

j 

Louis G. Caldwel^, 

Arthur W. Scharfeud, 
Attorneys for jLppellant. 
National Press Building, | 

Washington, D. C. I 
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APPENDIX A. 


COMMISSION ACTIONS BESULTING IN INCREASE IN QUOTA OF STATE OR 

ZONE SINCE GENERAL ORDER NO. 102. 


Date 

Zone 

State 

Station 

Change 

Increase in Quota 






State 

Zone 

Jan. 30 

4 

Ill. 

WCFL 

4 night hours 

0.08 

0.08 

Feb. 3 

3 

Ala. 

WSFA 

Simultaneous 

I>ay 

0.15 

0.15 

Feb. 3 

3 

Ala. 

WODX 

Simultaneous 

Day 

0.15 

0.15 

Feb. 20 

1 

N. Y. 

WGBS 

500 w. 1180 k( 
LT 2 N.H. 

0.10 



Feb. 27 

o 

«> 

Ala. 

WAPI 

Simultaneous 

Day 

1.25 

1.25 

Feb. 27 

3 

Okla. 

KVOO 

Simultaneous 

])ay 

1.25 

1.25 

Feb. 27 

4 

Nebr. 

KFAB 

Simultaneous 

Day 

1.43 

1.25 

Feb. 27 

4 

Ind. 

WOWO 

Simultaneous 

Day 

1.25 

1.25 

Feb. 27 

4 

Ind. 

WGBF 

Simultaneous 

Day 

0.15 

1.25 

Feb. 27 

4 

Iowa 

KSCJ 

Simultaneous 

Day 

0.38 

0.38 

Feb. 27 

4 

Mo. 

WOS 

Simultaneous 

Day 

0.07 

0.07 

Feb. 27 

4 

Mo. 

KFRU 

Simultaneous 

Day 

0.08 

0.08 

Feb. 27 

4 

Ill. 

WBBM-WJBT 

Simultaneous 

Day 

1.07 

1.07 

Feb. 27 

4 

Wise. 

WTAQ 

Simultaneous 

Day 

0.25 

0.25 

Feb. 27 

4 

Iowa 

KSO 

Simultaneous 

Day 

0.15 

0.15 

Feb. 27 

] 

N. Y. 

WHEC-WABO 

Simultaneous 

Day 

0.15 

0.15 

Feb. 27 

1 

N. Y. 

WOKO 

Simultaneous 

Day 

0.15 

0.15 

Mar. 3 

4 

Wise. 

WKBH 

Simultaneous 

Day 

0.25 

0.25 

May 5 

5 

Ore. 

KEX 

Simultaneous 

Day 

0.84 

0.84 

May 8 

5 

N. Mex. 

KOB 

Simultaneous 

Day 

1.66 

1.66 

May 15 

3 

Gal 

WGST 

Unlimited time 

0.25 

0.25 

May 15 

3 

Ga. 

WMAZ 

500 w. 1180 kc. 

0.10 

0.10 




LT 2 N.H. 




June 18 

3 

Miss. 

WQBC 

Increase power 300 w”. to 500 w. 

0.10 

0.10 

June 26 

4 

N. Dak. 

KFYR 

.95 Time 


0.57 

0.22 

Sept. 1 

5 

Idaho 

KTFI 

Increase power 250 w. to 500 w. 

0.38 

0.38 

Sept. 1 

4 

Nebr. 

WCAJ 

Increase powe 

c 250 w. to 500 w. 

0.038 

0.038 

Sept. 1 

1 

N. Y. 

WEAI 

500 w. plus 500 w. exp. to 1 kw. 

0.20 

0.20 




without exp. 
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In the Court of Appeals of the District of 

Columbia 


No. 5349 I 

i 

! 

I 

Durham Life Insurance Company, appellant 

V. i 

I 

Federal Eadio Commission, appelleIe 


BRIEF OH BEHALF OF THE FEBERAL RADIO COIOUSSIOH 

i 


I. STATEMENT OF THE CASE 

i 

Appellant herein is the owner and operator of a 
radio broadcasting station known by the Call sig¬ 
nals WPTF and located at Raleigh, N. C. This 
station now operates on the frequency 6B0 kilo¬ 
cycles, with power of 1 kilowatt. Under tte Com¬ 
mission’s system of allocation, established by its 
General Order No. 40, the frequency 680 kilocycles 
is a clear channel assigned for the exclusijre night 
time use of a station in the Fifth Zone, i Station 
KPO, located at San Francisco, Calif., a f^-time, 
dear-channel station (R. 148), is now licensed to 
operate on this frequency. Appellant’s station is 
what is known as a ^‘limited-time station^” being 
licensed to operate during daytime and until sim- 

( 1 ) I 
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set at the location of Station KPO (R. 82). An¬ 
other station, KFEQ of St. Joseph, Mo., is as¬ 
signed to the same frequency with power of 2% 
kilowatts, its hours of operation being limited to 
sunset at St. Joseph (R. 148). 

On July 3, 1930, appellant filed an application 
for a construction permit by the terms of which it 
requested authority to increase its power from 1 
kilowatt to 5 kilowatts, and for that purpose to in¬ 
stall new transmitting apparatus at a location to 
be acquired in the vicinity of Cary, N. C., about 7 
miles from its present location. (R. 9-12.) No 
change in frequency or hours of operation was re¬ 
quested by the application. 

The application was designated for hearing by 
the Commission and on February 11, 1931, a hear¬ 
ing was held thereon before an examiner appointed 
by the Commission. In the main there is no con¬ 
troversy concerning the facts developed upon the 
hearing. These facts are summarized in the Com¬ 
mission’s ‘‘Statement of Facts, Grounds for De¬ 
cision, and Order.” (R. 234.) Appellant concedes 
their accuracy (brief, p. 2) and no good purpose 
would be served by a detailed statement here. In 
certain instances the appellant and the Commis¬ 
sion draw different conclusions from the evidence 
appearing in the record, but in so far as these dif¬ 
ferences are material they are considered in the 
argument as applied to a particular proposition 
and need not be dealt with here. 



On March 19, 1931, the examiner submitted his 
report and recommendation to the Comrbission. 
(R. 214-222.) The examiner’s recommendation 
was in the alternative, depending upon the Com¬ 
mission’s view as to the applicability of | certain 
regulations theretofore promulgated by thb Com¬ 
mission as an aid to the administration of the pro¬ 
visions of the Davis Amendment. (45 Sta^. 373.) 
Exceptions to the report were duly filed I by ap¬ 
pellant (R. 222-234) and on June 24,1931, tl^e Com- 

I 

mission, on consideration of the evidence, I the ex- 

i 

aminer’s report, and the exceptions thereto, entered 

! 

its order denying appellant’s application (]^. 240). 

This appeal was filed July 11, 1931, and on July 
23, 1931, the Commission filed a ‘‘Motion ito Dis¬ 
miss” for the reason that such appeal was inot au¬ 
thorized by the terms of Section 16 of the i Act, as 
amended by the Act approved July 1, 1930. (46 

Stat. 844.) On July 25,1931, this Honorable Court 
entered its order postponing consideration of the 
“Motion to Dismiss” until hearing of the lease on 
the merits. 

II. ARGUMENT 


A. On the motion to dismiss | 

The question presented by the Comniission’s 
“Motion to Dismiss” arises out of the fact that 
Congress in amending Section 16 of the Raldio Act 
of 1927 (Public Law No. 494, approved July 1, 
1930) made no reference whatever to construction 
permits and did not in terms confer a right of ap- 
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peal upon the refusal of applications therefor, 
whereas this had been done by the very iGbrst provi¬ 
sion of the original section. 

It is appellant’s contention that this omission by 
Congress has no bearing upon the present appeal; 
first, because there is no difference between an 
application for a construction permit and one for a 
license or modification of license under the Act; 
and, second, that even if there is a material differ¬ 
ence, its application here does not request authority 
for the construction of a new station and is there- 

i 

fore an application for license rather than a con¬ 
struction permit. These jDropositions will be con¬ 
sidered in order of their statement. 

1. Under the Act applications for construction permits and licenses 

are essentially different 

Section 21 of the Act provides in part that— 

No license shall be issued under the author¬ 
ity of this Act for the operation of any 
station the construction of which is begun 
or is continued after this Act takes effect, 
unless a permit for its construction has been 
granted by the licensing authority upon 
written application therefor. 

Certain classes of stations, namely: government 
stations, amateur stations, or stations upon mobile 
vessels, railroad rolling stock, or aircraft, are ex¬ 
cepted from its provisions; all others are included. 

Section 10 of the Act provides for the issuance of 
licenses to all stations imder the jurisdiction of the 
Commission and without regard to whether they 
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i 

I 

i 

I 
! 

I 
! 

i 

t 

were constructed pursuant to the permit provided 
for by Section 21, or belong to one of the excepted 
classes specified in that section. | 

An examination of these sections discloses that 
Congress regarded a construction permit as; a thing 
entirely separate and apart from a license to be 
granted for the operation of a station following 
construction. This is apparent from thei quoted 
provisions of Section 21 and again from the fur¬ 
ther provisions of the same section which d^l with 
the manner and terms upon which a license to 
operate may be obtained after the completion of 
construction pursuant to a permit granted by the 
licensing authority. It is also apparent from an 
examination of the legislative proceedings which 

antedated the enactment of the Radio Act bf 1927.^ 

~~ ■ ■ ■ ■■ 

^ Page 19 of the “Proceedings of the Fourth I National 
Radio Conference and Recommendations for Regulation of 
Radio ” contains the following report and recommenda¬ 
tion relative to construction permits and the necess^ity there¬ 
for in any legislation on that subject: “ In view ol the very 
considerable expense attached to the construction iof broad¬ 
casting and commercial land stations and the difficulty of 
securing wave lengths for such stations, your comniittee con¬ 
sidered the desirability of requiring in advance permits by 
the Secretary of Commerce for the construction ofi such new 
stations in order that the owner thereof mi^ht have assur- 

o 

ance that when his station was completed he may be able to 
operate it, and also place in the Secretary of Commerce au¬ 
thority to limit the number of new stations which may be 
erected. After full consideration of the subject your com¬ 
mittee recommends that an application for a permit shall 
be required and approved by the Secretary of Coihmerce in 
advance of the construction of commercial land ahd broad¬ 
casting stations.” j 

82523—31-2 I 
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The practice of requiring a separate application 
for a license after stations have been constructed 
pursuant to a construction permit does not produce 
the absurd result which appellant feigns to believe 
will be :created thereby. On the contrary, this has 
been the practice of the Commission since its crea¬ 
tion. No hardship or unnecessary delay is caused 
by requiring the holder of a construction permit to 
file an application for license following construc¬ 
tion in which he makes the showing required by 
Section 21 before receiving a license to operate, but 
even if ^ there was such delay the positive require¬ 
ments of the law can not be waived. Both the ap¬ 
plication for construction permit (Section 21) and 
the application for license (Section 10) must be 
made in writing. The one must of necessity ante¬ 
date the other. To combine the two would lead to 
confusion and would not be conducive to orderly 
administration. The issuance of the license upon 
proper application shows the conditions of the con¬ 
struction permit to have been fully complied with 
and is as natural and logical as a requirement that 
an executor exhibit his vouchers before distribution 
of an estate. 

No good purpose would be served by considering 
in detail various arguments advanced by appellant 
in support of his first proposition. In the main, 
these proceed upon the theory that since Congress 
has not maintained the distinction between con¬ 
struction permits and licenses in every single sec- 



7 


tion of the Act that it regarded them as onej and the 

t 

same. While it is true that an Act must; be con¬ 
strued in its entirety, it is equally true that the 
positive requirements of one portion can! not be 
rendered nugatory by the equivocal language of 
another. Appellant’s whole argument ignores this 

I 

cardinal rule of statutory construction ahd needs 
no further answer than the language of'the Act 
itself. I 


2. Appellant’s application was one for new constmctioni 
fore an application for a construction permit! 


and there¬ 


in determining whether the application linvolved 
in this appeal was one for a construction permit or, 
as appellant contends, for modification of license, 
certain facts disclosed by the record must ibe borne 
in mind. I 

The application was on the form desigbated by 


the Commission as ‘‘Application for Radio Broad¬ 
casting Station Construction Permit.” (1^. 9.) No 


objection appears to have been made to thife form or 
the disclosure of the information required thereby 
prior to the filing of exceptions to the examiner’s 
report, although the “Notice of Appeal” states that 
the decision appealed from is one “deijying ap¬ 
pellant’s application for modification cif license 


(erroneously described in the proceedings before 


the Commission as an application for a Construc¬ 
tion permit).” (R. 1.) I 

Appellant was then and is now licens^ by the 
Commission to operate certain equipment located 
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at Raleigh, N. C., under call signals WPTF as¬ 
signed to it by the Secretary of Commerce. By its 
application it proposes to increase its power output 
from 1 kilowatt to 5 kilowatts and for that purpose 
to acquire new transmitting apparatus and install 
the same at a location to be acquired in the vicinity 
of Cary, N. C., about 7 miles from its present loca¬ 
tion. (R. 9-12.) This program would require the 
expenditure of some $75,000, of which $42,800 
would represent the cost of the transmitter, with 
land, buildings, and other items constituting the 
balance. (R. 236.) No change in frequency or 
hours of operation is requested; the same call let¬ 
ters are to be retained and presumably such of the 
present station equipment as can be utilized is to be 
avaiiablb for the new project. It is upon this show¬ 
ing that appellant relies when it says that no new 
station is to be constructed, and that the provisions 
of Section 21 are inapplicable to it. 

As a matter of administrative practice and fol¬ 
lowing what it believes to be the purpose and in¬ 
tent of the Act, the Commission requires applicants 
for facilities to submit their requests as applica¬ 
tions for construction permits in each and every 
case where the granting of such a request would 
involve the physical removal of the transmitting 
apparatus or new and additional construction to 
such apparatus. If the plan proposed by the ap¬ 
plicant can be carried out by the making of mere 
adjustments to existing transmitting apparatus, 



9 


the application is classed as one for license 6r modi¬ 
fication of license, depending upon the natute of the 
other requests contained therein. This ,^as the 
practice followed here, and the reasons ifor this 

i 

distinction are, we submit, readily apparent when 
the nature of the Commission’s regulatorjr powers 
under the Act is fully understood. I 

Section 1 of the Act prescribes the scopej objects, 
and purposes of the entire law upon tliei subject. 
This section prohibits the use or operation of 
^‘any apparatus for the transmission of etiergy or 
communications, or signals by radio” without a 
license in that behalf granted under the! further 
provisions of.the Act. It will thus be spen that 
the transmitting apparatus, its use, location, and 
operation is the thing to be controlled. It is the 
instrument which sets in motion the electrical im¬ 
pulses which transverse State lines. It i^ the in¬ 
strument which gives radio communication its 
character as interstate commerce. It doefe no vio- 

i 

lence to the truth to say that it is the essential and 
necessary part of every radio station of any kind 
or character. ! 

Moreover, the Commission has other (iuties to 
perform than the mere licensing of apparatus 
which has been constructed. It has autljiority to 
classify radio stations, prescribe the nature of serv¬ 
ice to be rendered by each class, to deterinine the 
location of classes of stations or individual . stations, 
and to regulate the kind of apparatus to| be used 

i 

I 

I 

i 

j 

! 


i 

i 
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therein with respect to its external effects. (Sec¬ 
tion 4.) It is also required to pass upon and ap¬ 
prove the type of apparatus proposed before a 
permit is granted for construction in cases where 
such construction requires a considerable expendi¬ 
ture of money. (Section 21.) 

When we come to consider the reasons which 
prompted Congress to make provision for the se¬ 
curing of a construction permit and a requirement 
that construction be made pursuant to such per¬ 
mit prior to the granting or issuance of any license 
to operate broadcasting stations and commercial 
land stations, the wisdom and absolute necessity of 
the Commission’s practice and requirements are 
further demonstrated. The expense involved in the 
construction of such stations, the scarcity of wave 
lengths, and the necessity for limiting further con¬ 
struction were the dominant considerations which 
motivated Congress in the enactment of Section 21. 
The same considerations compel adherence to the 
present practices of the Commission in this behalf. 

This Court well knows that the munber of sta¬ 
tions that can be operated satisfactorily upon a 
given wave length or, for that matter, in the entire 
broadcast band, depends very largely, if not wholly, 
upon their respective locations and power. When 
an applicant proposes to construct a new 100-watt 
station to be operated a distance of 500 miles from 
another such station already in existence, such re¬ 
quest may, in the absence of other objections, ordi- 


narily be granted. The location and poweir of the 
stations are such that no interference wonjld ordi¬ 
narily be expected. If, however, the application 
for construction of the new station requests a power 
of 50 kilowatts, an entirely different quejstion is 
presented, and one which must assuredlyl be an¬ 
swered in the negative. In this case the location 

I 

and power of the stations would be such as to render 
the operation of both wholly unsatisfactoity. Ap¬ 
pellant, apparently, does not deny the authority of 

I 

the Commission to pass upon the issues involved 
by applications for new construction. Neither does 
it deny the applicability of Section 21 to slich a sit¬ 
uation. What it does say, however, is th^t if the 
100-watt stations, mentioned in the first illustra¬ 
tion, were already in existence, either one could 
move its transmitting apparatus within a! mile of 
the other or so alter its transmitting apparatus as 
to permit it to broadcast with a power of 150 kilo¬ 
watts without in any way involving the pifovisions 
of Section 21 or the Commission’s duty and author¬ 
ity thereunder. The fundamental error | in this 
proposition is, we submit, manifest. | 

If, as appellant contends, a station once i licensed 
and assigned call letters has a continuing license to 
change its location and transmitting apparktus, the 
provisions of Section 21 are rendered nugatory. 
The Commission can only pass upon the right to a 
license after the change in location has been made 
or the transmitting apparatus altered. The Com- 
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mission will have no opportunity to approve the 
location, equipment, or the necessity for the pro¬ 
posed service until after the station has come into 
being. The applicant will have no assurance that 
he will obtain a license to operate until after he has 
actuallv constructed the station and incurred a 

V 

substantial expenditure of money. 

Neither will it do to say that the Commission 
can, under the Act, approve the location, equip¬ 
ment, and necessity for the service prior to its con¬ 
struction by the mere act of passing upon an ap¬ 
plication for modification of station license rather 
than upon an application for construction permit. 
Section 21 is either a restraint upon all new and 
further construction, whether by existing licensees 
or others, or it is not. If it is such a restraint, 
the provisions of that section must be followed; 
if it is not, an individual once licensed can construct 
what he pleases where he pleases and need not seek 
Commission sanction until he makes application for 
licenses to operate. 

The plain truth is that a station now located in 
one locality is not the same station when it is moved 
to another locality, even though the distance in¬ 
volved is not great. Neither is a station now 
operating with a power of 1 kilowatt in one location 


the same as one operating with power of 2^2 kilo¬ 
watts in the same location. In either case, the ap¬ 
paratus, its location, and its external effects are 
such that a different audience receives service and 
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interference with other services may be caused. If 
the Commission is to carry out its full diiity under 
the Act, the distinction between an application for 
construction permit, provided for by Section 21,- 
and an application for station license, provided for 
by Section 10, must be observed, and thb facts of 
the case at bar afford an adequate illustration of 

the rule involved and the reasons therefor. 

! 

3. The present appeal is without warrant in law aftd should be 

dismissed I 

Haviim* shown that the distinction between an 

■ I 

application for a construction permit and an appli¬ 
cation for license under the Act is reajl and not 
fictitious, and that appellant’s application was in 
substance as well as in foim an application of the 
former type, we come now to the ultimate and de¬ 
ciding’ question. 'What is the effect upon this ap- 

i 

peal of the change in the language of Section 16 
brought about bv the amendatorv Act of Julv 1, 
1930 ? ! 

To this we submit there is but one andwer. The 
change in the phraseology of the law is| such that 
one can not escape the conclusion that there was a 
change in legislative purpose. (J olinso^i v. United 

j 

States, 225 U. S. 405; Pirie v. Chicagol Title and 

\ 

Trust Company, 182 U. S. 438.) When this change 
in phraseology is considered in the light of the fact 
that the right of appeal in such cases is not absolute 
but dependent wholly upon the terms of the statute 
(Saltmarsli v. Tuthill, 12 How'. 385; Carlin v. Gold- 

82523—31-3 | 
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herg, 45 App. D. C. 540; Universal Service Wireless 
Co, V. Federal Radio Commission,^ 41 F. (2d) 113), 
there is no escape from the conclusion that Con¬ 
gress either inadvertently or purposely denied ap¬ 
plicants for construction permits the right to 
appeal to this Court in the event their applications 
were denied by the Commission. 

Appellant’s entire argument is designed to show 
the hardship and absurd results which will follow 
if it is decided that the present appeal is not well 
taken.' From this it is argued that Congress could 
not and did not intend such a result and that intent 
should govern. But the congressional intent is the 
intent' expressed in the language of the Act itself 
(United States^, Fisher, 109 U. S. 143), and intent 

I 

as used in this connection is not to be confused with 
motive. 

We do not deny, but on the contrary concede, 
that if Section 16, as amended, does not now pro¬ 
vide for appeals from decisions of the Commission 
denying applications for construction permits, an 
amendment in that respect would be desirable. 
Section 21 of the Act was not affected by the amend¬ 
atory Act of July 1, 1930, and since it was not and 
its application to regulatory problems has become 
more instead of less important, it is reasonable to 
expect that some provision should be made for the 

“ In the Universal case {supra) this Court said: “ The 
right of appeal being a statutory one, this Court can not 
dispense with its express provisions even to the extent of 
doing equity.” 
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review of decisions made thereunder. On the iother 
hand, Congress never has seen fit to make the right 
of appeal to this Court coextensive with the power 
of the Commission to make decisions^ and the 
matter is one for Congress and not for the courts. 

it is our position that regardless of what the law 

i 

formerly was, or what it should, or ultimately will 
be, it does not now authorize the prosecution and 
maintenance of this appeal, and that the I same 
should be dismissed. I 

I 

1 

i 

B. On the merits ! 

i 

In the main, a consideration of the merits bf the 
case at bar involves no material issues of facti The 
issues presented are largely, if not wholly, ojies of 
law and administrative policy. Appellant ddes not 
deny that certain regulations of the Commiss|[on, if 
valid and applicable to it, eiffectively bar the gTant- 
ing of its application. On the other hand, it con¬ 
tends that such regulations are based upbn an 
erroneous construction of the Davis Amendmient to 
the Radio Act of 1927 (45 Stat. 373); thaj; such 
legislation, if correctly construed by the Commis- 

^ One of the most important decisions which the Commis¬ 
sion is called upon to make is that required by Section 12 of 
the Act which provides that no station license shall be trans¬ 
ferred from one person to another either voluntarily or in¬ 
voluntarily without the written consent of the licensing 
authority. No appeal is provided from an adverse deter¬ 
mination by the Commission here, and none is provided in 
that class of cases wherein the Secretary of Commerce has 
original jurisdiction with the Commission exercising appel- 
la^ powers. (See Section 5.) 

I 

i 

j 
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sion,is unconstitutional; and that in either event, 
the regulations enacted and promulgated by the 
Commission for the purpose of administering this 
legislation, are invalid. Finally, and for reasons 
not altogether clear, a claim is made that such reg¬ 
ulations, if valid and applicable to others, are not 
applicable to it. 

These contentions will be considered in order of 
theit statement, leaving such other matters as may 
have a bearing upon the correctness and propriety 
of the Commission’s decision for subsequent con¬ 
sideration. 

1. The Davis amendment 

(a) Its principal requirements as shown hy its pro¬ 
visions and the events leading up to its enactment 

In view of the attack made upon this legislation 
and tlie constrnetion placed upon it by the Com¬ 
mission, w’e conceive it to be appropriate here that 
regard be had not only for the provisions of the law 
itself, blit the events which led up to its enactment. 
(Standard Oil Co. v. United States, 221 U. S. 1; 
St. Louis Iron Mt. cC* Southern Bwy. v. Craft, 237 
U. S. 648.) 

AVhen the Federal Eadio Commission came into 
existence pursuant to the Eadio Act of 1927 (44 
Stat. 1162), it found the overwhelming majority 
of radio broadcasting stations now in existence 
already constructed and in operation. (Compare 
“Commercial and Government Eadio Stations of 
the United States,” an official bulletin prepared 
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and published by the Department of Comiherce, 
Bureau of Navigation, Radio Service, on June 30, 
1926, and ‘‘Broadcasting Radio Stations c^f the 

I 

United States,” prepared and published by the 
Federal Radio Commission, February 2, 1931; R. 

I 

77-182.) Some of these stations had been volun¬ 
tarily authorized by its predecessor as licensing 
authority, but a great number had been plajced in 
operation in spite of the efforts of that b^y to 
restrain their number and operation.^ The I result 

i 

of all this, as this Honorable Court judicially 
knows, was the establishment of a number of broad- 

I 

casting stations grossly in excess of the public need 
and the requirements for efficient operation.! 

Moreover, the problems which eonfrontfed the 
Commission from the moment of its creatiojn were 
not limited to the number of stations actuially in 
existence. These stations were concentrated in the 


more populous districts of the country and in or 
near the metropolitan centers. The reasons for this 

i 

concentration of facilities were largelv ecoiionucal 


and the same considerations which prompted the 

■ i 

As stated in the case of United States v. American Bond 

<& Mortgage Co. et al, (31 F. (2d) 448, 451): “linien the 
Attorney General ruled (35 Op. Atty. Gen. 126)1 that the 
existing legislation did not give the Secretary of Commerce 
authority to assign channels, fix hours of operation, limit 
use of power, or grant licenses of limited duratibn, there 
resulted a condition of considerable confusion. There was 
a scramble for preferred channels. The Secretary was re¬ 
quired to issue licenses to all. Many new stations were built 
and assertions to proj^erty rights * * * werle made.” 
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establishment of stations near centers of popula¬ 
tion in the first instance prompted further appli¬ 
cations for new and additional facilities from the 
same localities. The net result was that a year after 
the Commission had come into existence the situa¬ 
tion had not been materially altered. 

A fairly adequate picture of conditions as they 
then existed is presented by the report of the Mer¬ 
chant' Marine and Fisheries Committee of the 
House of Representatives, accompanying S. 2317, 
which, with certain changes hereinafter noted, was 
enacted into law as the Davis Amendment. From 
this document it appears that while the licensing 
authority was not accused of intentional discrimi¬ 
nation against the larger and less populous Third 
and Fifth Zones, it was pointed out that such Zones 
did not have a fair and equitable share of the 
broadcast facilities of the United States. The re¬ 
port expressly negatived any idea of the suspen¬ 
sion or modification of the other requirements of 
the Act, used language strongly persuasive that 
no radical or revolutionary changes were antici¬ 
pated, at least not immediately, and until finally 
determined to be necessary, but contained this 
significant language: 

If, however, within the entire United 
! States, the saturation point is now reached 
and additional stations or additional power 
or other wave lengths may not be granted in 
a particular Zone without prejudice to all. 
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then it necessarily follows that ther^ must 

" . .1 

be worked out a redistribution (pf the 
stations and of the power and of the 
wave lengths now authorized * * f. The 
amendment declares a desired residt but 
does not presume to direct the Cominission 
as to the steps necessary to obtain that result. 
Your committee does not believe that it 
seeks either an impossible or an unreason¬ 
able solution. It is not anticipated that its 
purpose will be immediately accomplished, 
but we concede it to be basically right and 
recommend that the Commission should pro¬ 
ceed to make such allocation as will reason¬ 
ably meet this rule as speedily as it may be 
done. I 

In this connection it should be observed that dur- 

i 

ing the first year of its existence and until ithe en- 

I 

actment of the Davis Amendment, the Commission 
had been governed in the matter of distribiktion of 
radio broadcasting facilities by the requirements 
of Paragraph 2 of Section 9 of the Radiol Act of 
1927, as originally enacted. This paragraph pro¬ 
vided : 

In considering applications for licenses 
and renewals of licenses when and in so far as 
there is a demand for the same, the licensing 
authority shall make such a distribution of 
licenses, bands of frequencies, of wave 
lengths, periods of time for operation, and 
of power among the different Stages and 
communities as to give fair, efficient, and 
equitable radio service to each of the same. 


I 
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It will be observed that the law as then in effect 
made no mention of zones as a basis for the dis¬ 
tribution of radio service and the matter of alloca¬ 
tion as between Zones or States within the Zones 
was left almost entirely to the initiative and discre¬ 
tion of the licensing authoritv. It was under this 
law that the Commission permitted conditions of 
inequality to exist which the House Committee on 
Merchant Marine and Fisheries referred to in Re¬ 
port No. 800 hereinabove quoted. It was these re¬ 
quirements that Congress intended to change by 
the enactment of an amendment to the existing law. 

When Congress came to consider what changes 
should be made in the law to provide the equality 
of service whicli it deemed desirable, the first and 
primary consideration was the establishment of 
equality as between the Zones. Thus the very first 
equalization amendment to be approved by either 
House of Congress (see Report No. 800, Seventieth 
Congress, First Session) provided that— 

The licensing authority shall make an equal 
allocation to each of the five Zones estab¬ 
lished in Section 2 of this Act of broadcast¬ 
ing licenses, of vrave lengths, and of station 
power; and within each Zone shall make a 
fair and equitable allocation among the dif¬ 
ferent States thereof in proportion to 
population and area. 

Nowhere in the legislative journals is there any 
indication that either House of Congress at any 
time during the consideration of the equalization 



amendment seriously suggested departing from 
this stand or changing the number or size of the 
Zones as originally established by Sectionj 2 of the 
Act. I 

All this is significant and has a direct bearing 
upon the proper construction of this legislation 
when it is understood that the First, Second, Thirds 
and Fourth Zones were then, as they are pow, sub¬ 
stantially equal in population, while the Fifth Zone 
had approximately one-half of the population of 
either of the others. (R. 214.) From the stand- 

I 

point of area there was an even greater 'disparity 
as between the Zones. When these facts p'e taken 
into consideration they demonstrate, as wje submit, 
that Congress was not unmindful of the reasons 
underlying the llicn existing concentratioii of facili¬ 
ties, but from the veiy outset made concessions to 
the economic needs of the small, densely populated 
areas on the one hand and to the service require¬ 
ments of large and relatively thinly populated areas 
on the other. I 

I 

When the equalization amendment was finally 
enacted into law in its present form, the require¬ 
ment of equality as between the Zones proposed by 
the amendment appearing in Report Nb. 800, as 

I 

heretofore set out, was left unchanged.; Further 
demonstrating, and we submit conclusively, that it 
was the purpose of Congress to establish a rule to 
be administered by the licensing authority and ex¬ 
pressly negativing any idea that the Cbmmission 
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was required or intended to take upon itself the 
establishment of a different rule because of the dis¬ 
crepancies in size or population as between the 
Zones. 

When we come to a consideration of the then ex¬ 
isting law governing the matter of allocating facil¬ 
ities as between the States within the Zones and the 
efforts at amendment resulting in the enactment of 
the present law, the purpose and intent of Congress 
in this behalf are equally clear. We have already 
called attention to the pertinent provisions of the 
original Act, as well as the provisions of the amend¬ 
ment suggested in Report No. 800 accompanying 
S. 2317. Where Section 9, as originally enacted, 
had merely provided for such a distribution of 
facilities ‘‘as to give fair, efficient, and equitable 
radio service’’ to each of the different States and 
communities, it was the purpose of the suggested 
amendment to “make a fair and equitable alloca¬ 
tion among the different States thereof in propor¬ 
tion to population and area.” 

Obviously, this suggested amendment constituted 
a further concession in favor of the service require¬ 
ments of the large and sparsely settled States and 
operated as a further discrimination against the 
economic requirements of the more densely popu¬ 
lated areas. But this further concession did not 
meet with congressional approval. When the 
equalization amendment was finally adopted it did 
not contain the language originally proposed, but 
provided that the Commission— 
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Shall make a fair and equitable allocation 
of licenses, wave lengths, time for operation, 
and station power to each of the States, the 
District of Columbia, the Territories and 
possessions of the United States within each 
Zone according to population. 

Even if the original proposal had not provided 
for a division of facilities as between the ^tates on 
the basis of population and area, we could inot sup¬ 
pose that Congress acted unwittingly when! it estab¬ 
lished population as the yardstick for the imeasure 
of such facilities. V7hen, however, we are con¬ 
fronted with unmistakable evidence that Congress 
purposely refused to accept area as one of the 
criteria, all argument as to a contrary inteiit should 
be quieted. {Johnson v. United States, 2^5 U. S. 
405.) I 

In view of all of these circumstances, the inischief 
to be prevented, the highly political nature of the 
questions to be decided, and last, but by no means 
least, the plain language of the legislation finally 
approved, we submit that the intent and purpose of 
Congress is clear; that it meant to and did Establish 
equality as l^etween the Zones as the guide :^‘or Com¬ 
mission action; that it meant to and did Establish 
population as the measure for facilities asi between 
the States within the Zones; and that in |so doing 
it meant to and did deprive the Commission of any 
power or discretion to alter the standards pre¬ 
scribed by the Act. This has been the construction 
adopted by the Commission in the administration 


I 

I 

I 

! 
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of the Davis Amendment and is the construction 
challenged here. 

(h) Its validity as an act to regulate cormnerce 

Deferring for the moment other questions of 
statutory construction which have to do more with 
the power of the Commission to adopt the chal¬ 
lenged regulations than with the general purpose 
and requirements of the Davis Amendment, vre 
shall next consider appellant’s contention that this 
legislation is unconstitutional if given the construc¬ 
tion which we think its plain terms and the circum¬ 
stances surrounding its enactment compel. 

It is fundamental that in the enactment of legis¬ 
lation within the powers conferred ])y the Federal 
Constitution, Congress has the sole and exclusive 
right to determine what that legislation shall be, 
the necessity therefor, and the wisdom thereof, 
'’riiese are prerogatives of the legislative as distin¬ 
guished from the judicial branch of the Govern¬ 
ment. (McCulloch V. Maryland, 4 Wheat. 316; 
United States v. First National Bank, 234 U. S. 
245.) That Congress has the power under the com¬ 
merce clause of the Federal Constitution (Art. 1, 
Section 8, Clause 3) to regulate all forms of inter¬ 
state and foreign commerce, and that radio broad¬ 
casting is a species of such commerce is also beyond 
dispute. (Technical Radio Laboratory v. Federal 
Radio Commission, 36 F. (2) 111; White v. Federal 
Radio Commission, 29 F. (2d) 113; City of New 
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York V. Federal Radio Commission, 36 |F. (2d) 
115.) i 

j 

It is equally clear and well settled that the num¬ 
ber, location, and activities of broadcasting stations 
engaged in interstate commerce not only has a rea¬ 
sonable and logical connection with, but ih fact de¬ 
termines, the very nature of that commerce. {Tech¬ 
nical Radio Laboratory v. Federal Radio Commis- 
sion {snpra), Gibhons v. Ogden, 9 Wheat.jl; Ham¬ 
mer V. Dagenliart, 247 U. S. 251.) It is also futile 
to contend that proper regulation of such dommerce 
may not involve reasonable restriction land pro 

i 

tanto prohibition. {Technical Radio Lahdratory v. 
Federal Radio Commission {supra) ;\ United 
States V. Delaivare & Hudson Co., 213 U. 366.) 

In the case under consideration Congress exer¬ 
cised its undoubted prerogative by detdrmining 
that there should be legislation requiring the equali¬ 
zation and redistribution of the radio facilities of 
the United States; that such legislation was neces¬ 
sary; and that it was wise and desirable in pre¬ 
scribing the rule designed to provide thi^ equality 
to establish absolute equality of facilitibs as be¬ 
tween the zones and a fair and equitable! distribu¬ 
tion as betvreen the States within the Zones based 
on population. In the final analysis a|)pellant’s 
attack on the validity of this legislation amounts to 
no more than a criticism of its wisdom and should 
be summarily dismissed as such. 
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2. The challenged regulations 

(a) Their principal requirements and events lead- 
' ing up to their promulgation 

In our opinion the same reasons which prompted 
a preliminary review of the circumstances antedat¬ 
ing and surrounding the enactment of the Davis 
Amendment justify a similar investigation with 
respect 'to the regulations which the Commission 
has promulgated as an aid to the administration of 
this law. 

This Honorable Court is already largely familiar 
with the steps taken by the Commission to comply 
with the Davis Amendment, prior to the promulga¬ 
tion of the regulations herein challenged. In the 
case of General Electric Co. v. Federal Radio Com¬ 
mission (31 F. (2d) 630) an opportunity was 
afforded to review the steps taken by the Commis¬ 
sion in its reallocation of November 11, 1928; how 
it took the 90 channels made available for broad¬ 
casting within the United States under the terms of 
the International Radio Telegraph Convention and 
the North American Agreement and classified them 
into clear, regional, and local channels, dividing 
them ecjually between the zones established by Sec¬ 
tion 2 of the Act, making 40 available for national 
use and the remaining 50 for the more restricted 
uses. 

This Court is also familiar with the fact that not¬ 
withstanding this reallocation the increasing de¬ 
mand for more and better radio facilities from all 
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parts of the country made necessary furtlier steps 
by the Commission. How, because of the differ¬ 
ence between the characteristics of the different 

i 

facilities available for assignment, i. e., dlear, re¬ 
gional, and local, and because of the difference in 
size and population as between the several States 
and Zones, repeated demands were made that more 
facilities be allocated to certain sections of the coun- 

i 

try and more particularly to the larger Zbnes and 
States in violation of the requirements of the Davis 
Amendment and often in disregard of Accepted 
engineering and economic facts and pi^inciples. 
How, to forestall this situation in the case| of indi¬ 
vidual applications, the Commission compiled quota 
tabulations or quota figures based upon the entire 
facilities available and the units to which a given 

I 

State or Zone was entitled, and introduced such 
quota tabulations as evidence in particular cases. 
{Ansley v. Federal Badio Commission, 46| F. (2d) 
600; Havens <Sc Martin v. Federal Badio Commis¬ 
sion (45 F. (2d) 295.) I 

For a time this use of quota tabulations served the 
purpose for which it was intended but with the 
continued increase in popularity of radio as a 
medium of education, entertainment, and adver¬ 
tising in all parts of the country, it sooh became 
apparent that regulations of general apjplication 
embodying the elements of the quota systjem were 
required. In this connection the mention I of a few 
of the many considerations which compelled the 
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Commission to take this action may not be inap¬ 
propriate. 

With the exception of the comparatively few 
persons who are engaged in the practice of radio 
law, the engineers and experts who represent the 
communication companies, and the persons owning 
and operating the larger broadcasting stations of 
the United States, the public at large is unfamiliar 
with the legal, engineering, economic, and other 
considerations which must govern the Commission 
in the granting or refusal of instruments of author¬ 
ization. The industrv itself is not centralized and 
few indeed are familiar with the x)rinciples estab¬ 
lished by the decisions of the eorii-ls on this sub¬ 
ject. Under the terms of the Act, each citizen of 
the United States is a potential applicant, and the 
Commission, under Section 11 of the Act, is not per¬ 
mitted to deny any application without a hearing 
thereon. Moreover, the broadcast spectrum, except 
for such changes in assignments and additional as¬ 
signments as were required by Ihe equalization 
provisions of the Davis Amendment, was virtually 
frozen at the time of the organization of the Com¬ 
mission and has continued to be so. Under these 
circumstances, it seemed to be desirable and con¬ 
sistent with good administration to put this infor¬ 
mation in the form of general regulations available 
and applicable to all. 

Proceeding on this premise and acting under the 
rule-making power conferred by Section 4, Para- 
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shall be 


I _ 

graph (f) of the Act, the Commission on June 17, 
1930, adopted and promulgated its General Order 
No. 92. This order established a system |of valu¬ 
ing the different classes of stations, operating under 
varying power outputs and assignments, in terms 
of units. For the purpose of applying such unit 
values to the problems presented, it was specifically 
provided— | 

That each of the five Zones created' by Sec¬ 
tion 2 of the Radio Act of 1927 sljall each 
have broadcasting stations, the total 
units of which shall be equal and 
fairly and equitably distributed aniong and 
allocated to the States within each of said 
Zones in proportion to the population each 
of said States bears to the population of 
the Zone * * *. (R. 204.) 

1 

This order itself recites the fact that the Commis¬ 
sion had sought and obtained the best adivice and 

I 

information available; that it had given much time 
and intensive study to the various assignment 
values prescribed therein, in view of the problems 
presented and in view of the equalization! require¬ 
ments of the Davis Amendment. Further explana¬ 
tion of the objects and purposes of this order, as 
well as the method used by the Commission jin arriv¬ 
ing at the unit values established and i adopted 
thereby, are contained in an explanatory statement 
issued by the Commission on July 2, 1^30. (R. 

209.) ! 

82523—31 - 5 ! 
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While General Order No. 92 did not in terms 
provide that the total of 400 units provided for 
thereby represented the approximate sum total of 
all radio-broadcasting facilities available for dis¬ 
tribution in the United States, it obviously pro¬ 
ceeded on this premise, and any doubt on this score 
was settled by its further action of June 25, 1930 
(R. 214), and the explanatory statement above re¬ 
ferred to (R. 245). As the situation then stood, 
upon the promulgation of this order and the mat¬ 
ters supplemental thereto, the Commission had as¬ 
certained the total number of facilities available 
for assignment within the United States; had de- 
teimined upon a standard or measure of value for 
each particular assignment, with due respect to the 
factors involved in service; had reduced the total 
facilities available to terms of units; and had pro¬ 
vided for the distribution of such units in accord¬ 
ance with the requirements of the Davis Amend¬ 
ment. 

On July 2, 1930, upon the compilation and pub¬ 
lication of the complete tabulation of the revised 
quota figures (R. 241), it was found that the United 
States was 24.05 units over the practical maximum 
as of June 9,1930; that 27 States were under quota 
as compared with 21 over quota, and even then the 
picture was not complete. With the actual number 
of assignments already exceeding the maximum 
available for assignment under soimd engineering 
practices and a condition of inequality existing be- 
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tween certain Zones and between certain^ 


States 


within the Zones, further applications ^ere re¬ 
ceived in ever-increasing numbers. I 

I 

In a great number of cases the Commissiion was 
required to deny applications from ov^r-quota 
States and Zones, largely because of quota alone, 
while applications from under-quota Stages and 
Zones were frequently denied even if otherwise 


proper because the facilities requested were in use 
in some other State or Zone (usually over! quota). 


so that interference would result from the requested 
assignment. No provision had been made in the 
Commission’s regulations at this time requiring an 
applicant to specifically request the facilities then 
in use by an existing station, and, like thb appel¬ 
lant here, nearly all applicants studiously;avoided 
presenting an issue before the Commission which 

i 

would involve a competitive showing between them¬ 
selves and existing licensees. I 

Like all situations inherently bad, this Situation 
rapidly became worse. A general reallocation was 
inadvisable for reasons which are obvioufe, and a 
general reallocation, even if made, would bnly tem¬ 
porarily establish equality and would notj provide 
for the disposal of the applications filed after such 
reallocation. Confronted with this situation, the 
Commission on January 8, 1931, enacted knd pro¬ 
mulgated its General Order No. 102, the j^ertinent 
provisions of which are as follows: I 


1. Where a zone has already in u$e its pro 
rata share of facilities, the Commission will 

' I 


I 

I 
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not allocate any further radio facilities to 
that zone, which would increase its quota. 

2. Applications from under-quota States in 
zones which have already allocated to them 
their pro rata share of radio facilities should 
be for a facility already in use in that zone 
by an overquota State. 

3. Likewise where a State is already over 
quota the Commission will not allocate any 
further radio facilities to that State, which 
would increase its quota. 

4. Applications from States which now 
have their quotas, or from States which are 
over quota, should be for facilities already in 
use in that State. 

5. An applicant from an underquota State 
in an underquota zone may apply either for 
facilities in use in an overquota State in that 
izone or an overquota State in an overquota 
zone. 

(E. 212.) 

While this regulation is largely self-explanatory 
it might not be inappropriate here to say that the 
Commission in adopting it was of the opinion that 
taken in connection with General Order No. 92 it 
would' have the following salutory results: (1) 
Operate as notice to all applicants that the satura¬ 
tion point in the matter of assignments had been 
reached and exceeded, and that in order to secure 
any new or additional facilities in overqiiota States 
or Zones applications must be made for the facilities 
then assigned to another; (2) furnish a method for 
bringing the underquota States and Zones up to 
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their quota standard without the necessity for re¬ 
allocations initiated by the Commission; |(3) fur¬ 
nish a check upon the further assignment pi facili¬ 
ties to States and Zones then over quota ^nd pre¬ 
vent the assignment of more than its quota to any 

I 

State or Zone, and thus keep the total assignments 
within the bounds consistent with sound engineer¬ 
ing, economic, and administrative considerations; 
and (4) provide an inducement for public service 

I 

and minimize the necessity for disciplinary action 
by the Commission by the administrative* applica- 

I 

tion of the doctrine of ‘Hhe survival of the fittest.” 

While the wisdom of these regulatiohs is not 
properly an issue in this ease, their legality is, and 
with this statement of their provisions and the cir¬ 
cumstances which compelled their enactment we 

i 

shall proceed to consider the specific objections 
made to them. 


(h) The challenged regulations are not \ contrary 
to the statutory standard i 

i 

The first charge made against the regulations in 
question is that they are contrary to the istatutory 
standard of public interest, convenience, dud neces¬ 
sity. As an abstract proposition, this aijnounts to 
no more than a further criticism of the Davis 
Amendment and its requirements; a contention that 
the specific requirements of the amendment are 
inconsistent with the general requirements of the 
Act as an entirety. The error in this ji^^sition is 


I 
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not only manifest but even if true in any degree, 
the Commission is bound by the later pronounce¬ 
ment of Congress on this subject. 

While it is true that the Commission is governed 
by the same standard in the exercise of its quasi¬ 
legislative or rule-making powers and its quasi¬ 
judicial power, or power to pass upon the issues 
raised by particular applications, these powers and 
the methods of their exercise are inherently dif¬ 
ferent. When Congress, under Section 11 of the 
Act, conferred upon the Commission the duty of 
determining whether or not the granting of a par¬ 
ticular application would serve public interest, con¬ 
venience, and necessity, it conferred upon the Com¬ 
mission'a broad power, unfettered except by the ex¬ 
press provisions of the Act and the requirements 
of due process implied in every such enactment 
which include notice and the opportunity to be 
heard and the duty of the body which hears to 
decide the controversy on the basis of the evidence 
adduced. 

When, however. Congress by Section 4 of the Act 
conferred upon the Commission authority to make 
rules and regulations, it provided what the purpose 
and scope of these regulations should be. This is 
not peculiar to the statute under consideration, but 
is recognized in every case where Congress makes 
a valid delegation of rule-making power to any in¬ 
dividual or body exercising administrative func- 
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tions. (Field v. Clark,^ 143 U. S. 649 ;i United 
States V. Grimaud, 220 U. S. 506, 521^ Union 
Bridge Co, v. United States, 204 U. S. 364.) More¬ 
over, an examination of the language of S^tion 4, 
Paragraph (f), shows that here Congrdss itself 
restricted the rule-making power of the Commis- 

i 

sion to ‘^sueh regulations not inconsistent kith law 
as it may deem necessary * * * to carry out 
the provisions of this Act.” The Davis! Amend¬ 
ment is just as much a part of the amended Act as 
is Section 16 thereof, by virtue of which Appellant 
has attempted to proceed in this Court. ' 

I 

Manifestly, any rule prescribed by regulation of 
the Commission at variance with the positive re¬ 
quirements of the Davis Amendment would consti¬ 
tute a void act not only under the general pfrinciples 

i 

governing the delegation of rule-making pbwer, but 
under the express language of the Act i as well. 
That appellant has camouflaged its criticism of the 
rule of the Davis amendment by criticising a regu¬ 
lation adopting and applying that rule does not 
change the nature of that criticism or entitle it to 
greater consideration. | 

i 

® As was said in the case of Cincinnati W, cSi Z, R. R, Co, 
V. Commissioners (1 Ohio State, 88), quoted with approval 
in the case of Field v. Clark (supra): “ The trqe distinc¬ 
tion is between the delegation of power to make a law 
which necessarily involves a discretion as to what it shall 
be and conferring authority or discretion as to its execution 
to be exercised under and in pursuance of law. The first 
ca^e done; to the latter no valid objection can made.” 
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(c) The regulations in question do not exceed the 

reasonable requirements of the Davis Amend¬ 
ment 

Appellant’s second specific criticism of the regu¬ 
lations in question is that they are inconsistent with 
and proceed upon an erroneous construction of the 
Davis Amendment. This charge, if true in the 
sense that they violate some positive rule or require¬ 
ment of law, is, of course, fatal to their validity. 
(See ppL 34-35, ante.) On the other hand, the Com¬ 
mission; like other similar bodies, may within the 
positive requirements of the Act exercise a reason¬ 
able discretion as to how it shall proceed, and its 
action, based upon a mature consideration of the 
problems involved, is not to be invalidated for mere 
reasons of expediency or individual disagreement 
with the method pursued. {Green v. Frazier, 253 
U. S. 233.) It is with a view to maintaining this 
distinction that we shall proceed to consider this 
further charge. 

We have previously dealt with what we regard 
as the positive requirements of the Davis Amend¬ 
ment and our reasons for the belief which we have. 
(See pp. 16-24, ante.) Simply and plainly stated, 
they are: (1) In so far as possible an absolute 
equality of facilities as between Zones, and (2) a di¬ 
vision of facilities as between the States within the 
Zones based on population. We have also dealt 
with the contention that the general standard pre¬ 
scribed by the Act is inconsistent with the positive 
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requirements of the Davis Amendment. (See pp. 
33-35, ante.) The best answer to the position taken 
by appellant in these matters is the language of the 
Act itself (45 Stat. 373), and the fact that np Court 
has ever placed a construction thereon contrary to 
that adopted by the Conmiission as the body charged 
with the duty of enforcing it (United States v. 
Moore, 95 U. S. 760; United States v. PhilhMch, 120 
U. S. 52). I 

The authorities relied upon by appellant do not 

! 

establish a contrary rule. In the case of Reading 
Broadcasting Company v. Federal Radio Commis¬ 
sion (48 F. (2d) 458), a station admittedly per¬ 
forming a good local service made application for 
regional facilities. The evidence demonstrated not 

i 

only that its service on the assignment tl:[en held 
by it could be materially improved by equipment 
adjustments which had not been made, but Ithat the 
granting of the application in question would in¬ 
juriously affect it and other stations resulting in a 
loss rather than a gain of service to that ajad other 
territories. Upon such a showing this Court 
rightly held that the equality requirements of the 
Davis Amendment should not be used as an instru¬ 
ment to unnecessarily injure existing stations and 
compel an assignment where considerations of pub¬ 
lic interest as well as common justice required that 
none be made. It is a far cry from this refusal of 
the Court to use the terms of a statute inherently 
restrictive in nature as an instrument of aggres- 
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sion to the prejudice of all and the use made by the 
Commission in the present case to check an over- 
ambitious applicant or compel him to proceed in a 
particular manner. 

The case of General Electric Company v. Federal 
Radio Commission (31 P. (2d) 630) also turned 
upon its particular facts and no act or expression 
of the Court in that case can be taken as in any 
sense indicating an intention to detract from the 
plain provisions of the Davis Amendment. 

The expressions of the Commission in other cases 
which, like the Reading ease {supra), involved the 
converse application of the rule of the Davis 
Amendment, must, like similar expressions in the 
opinions of courts, be taken as relating only to the 
case before it. For the same reason the numerous 
cases cited which attempt definitions of ‘‘public 
interest’’ and other similar statutory phrases are 
neither helpful nor controlling. 

Appellant’s principal reliance for what it chooses 
to call a liberal as distinguished from a strict con¬ 
struction of the Act in question is based upon cer¬ 
tain qualifying expressions found in the merely 
directory parts of this legislation. 

The first of these qualifying expressions found 
in the Act is “as nearly as possible” preceding the 
express direction to “make and maintain an equal 
allocation of broadcasting licenses, of bands of 
frequency or wave lengths, of periods of time for 
operation, and of station power to each of said 
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Zones * * It seems to be appellant |S posi¬ 
tion that by the use of such language Congress in¬ 
tended to qualify every provision of the |law in 
question. Even then appellant does not propose to 
accord to the phrase ‘‘as nearly as possible” its 
common and accepted meaning. What it pjroposes 
is that this phrase is tantamount to a declaration 
that the Commission should do the things required 
of it by the Act if in a particular case it deetns it to 
be expedient. That such a construction dpes vio¬ 
lence not only to the legislative intent as expressed 
in the Act but to well-settled principles goyerning 
the delegation of authority is manifest. j 
In this connection it should be observ^ that 
there is nothing in the evidence which even tends 
to show that the Commission’s system of unif values 
prescribed by its General Order No. 92 is nojt, as the 

i 

Commission declares it to be, the most accurate and 
scientific method possible, taking all service factors 
into consideration. The accuracy and scientific re¬ 
liability of the methods pursued by the Condmission 
must, therefore, be taken as an admitted! fact in 
this case. It can not be assumed that Congress hav¬ 
ing declared for equality as between the Z^nes did 
not desire or intend the Commission to use! its best 
efforts in order to bring about this result. ! Having 
conferred a duty upon the Commission it would be 
passing strange, indeed, if a valid objection could 
be made because the job was done too well. jNeither 
can it be said that a full compliance with the re- 
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quireirients of any law by a body charged with its 
administration is the equivalent of an excess of 
statutory authority. 

The Commission’s reallocation of November 11, 
1928, was an effort upon its part to make and main¬ 
tain ‘‘as nearly as possible” an equal allocation of 
facilities as between the Zones; “as nearly as pos¬ 
sible” under conditions as they then existed with 
the developments in the art, the personnel and 
equipment of the Commission, and with due respect 
to other factors involved. The tabulation of quota 
figures and their use as evidence in particular cases 
constituted a further and improved effort by the 
Commission along this line. The Commission’s 
General Order No. 92 constituted its last and best 
effort' An examination of the legislation in ques¬ 
tion, its objects, purposes, and a proper recognition 
of the highly technical character of its administra¬ 
tion convinces that this and other qualifying 
phrases were meant not as a qualification of the 
positive requirements of the Act, but to confer upon 
the Commission the right to determine how in the 
then state of the art and, as it subsequently de¬ 
velops, the equalization required can be made and 
maintained, and in no sense detracts from the posi¬ 
tive requirements of this legislation. 

The second of these qualifying phrases is the 
words “fair and equitable” preceding the express 
direction concerning the “allocation of licenses, 
wave lengths, time for operation, and station power 


to each of the States, the District of Colunibia, the 
territories and possessions of the Unite4 States 
within each Zone, according to population.’] If the 
‘‘fair and equitable” standard had alone been im¬ 
posed there would be some color for appellant’s 
contention. But this is not the case. The stand¬ 
ard adopted was “fair and equitable * *! * ac¬ 

cording to population.” Population mus): be de¬ 


termined mathematically and anything del 
thereon must be so determined. 


pendent 


The third and last qualifying expressioh seized 
upon is “wherever necessary or proper,” 0 (bcurring 
in the sentence which specifically directs tjie Com¬ 
mission to comply with the positive requirements 
contained in the preceding language. No! further 
comment upon this need ])e made other thain to say 
that an examination of the manner in which this 
language is used in the Act renders absprd any 
other conclusion than that an immediate and con¬ 
tinuing duty was imposed upon the Commission; 

1 

What has heretofore been said with respect to the 
phrase “as nearly as possible” applies with equal 
force to the other two. From the context ojf the Act 
it is obvious that Congress meant to impose upon 
the Commission a duty not to perform thle impos¬ 
sible, but to proceed in good faith to do as directed. 
That it has done so is established bv the tecord in 
this case, and any further contentions miist relate 
only to the wisdom or expediency of the course 
pursued. 
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{d) The method follotved in the challenged regu¬ 
lations is the method prescribed by Congress 

As a further challenge to the Commission's regu¬ 
lations'it is charged that they compel an equality 
of transmitters; that equality of reception can not 
be provided by equality of transmitters alone; and 
that, therefore, these regulations are contrary to 
the announced purpose of the Davis Amendment. 

The fundamental error in this contention is 
readily demonstrated when we again consider the 
provisions of this Act in the light of the circiun- 
stances prompting its enactment. (See pp. 16-24, 
ante,) 

In the first place, although the announced pur¬ 
pose of this legislation is the establishment of 
equality of radio broadcasting service both of trans¬ 
mission and of reception. Congress also definitely 
settled how that equality should be established. 
The desired result was to be secured by the assign¬ 
ment of broadcast facilities to the different States 
and Zones in the proportions indicated, and not by 
the establishment of superpower stations in a few 
localities in or adjacent to the populous centers in 
the hope that the entire United States might re¬ 
ceive service. As a matter of fact it was the real 
or fancied insistence of certain authorities that the 
latter be done which prompted the speedy enactment 
and positive language of this legislation barely a 
year after the Commission came into existence. 

While there can be no question that territories 
outside of a particular State or Zone often enjoy 
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reception from a station located within such State 
or Zone, this very circumstance, when applied over 
the United States as an entirety, tends toward 
equality of the sort intended. Furthermore, it is 
a matter of common knowledge that except for cer¬ 
tain phenomena, which are not here important, the 
quality of service to be expected and received from 
a given station of any power is inversely propor¬ 
tional to the distance of the receiver from th4 trans¬ 
mitting apparatus. In other words, thei^e is a 
direct and substantial relation between transmis- 

i 

sion and reception, so that generally speaking the 
better the transmitting facilities of a given terri¬ 
tory the better its reception. Since the legislation 
in question was enacted on that premise, fhe ac¬ 
curacy of which has been subsequently demon¬ 
strated, it can not be a serious objection!to the 
validity of the Commission’s regulations that they 
proceed in the main upon the same premise. ! 

As a matter of fact the Commission, in th^ adop¬ 
tion of its General Order No. 92 and the unit values 
prescribed thereby, did take into consideration the 
factor of ^ ‘ uncharged service. ’ ’ Under this |system 
stations operating upon cleared channels Iwith 5 
kilowatts or more power are all given the satne unit 
value, it being the experience of the Commission 
that power in excess of that figure used on such 
assignments will result in service to other! States 
and Zones not properly chargeable to the given 


locality in which the transmitter is located. 


A fur- 





44 


ther study of these figures and the values established 
thereby shows that the Commission did precisely 
what it said it did and took into consideration all 
relevant factors pertaining to service. So once 
again, we are brought, not to a decision that the 
Commission’s regulations violated the provisions 
or even the spirit of the Davis Amendment, but 
only, to an understanding that this is a further crit¬ 
icism of the wisdom of the Davis Amendment and 
the methods employed by the Commission in admin¬ 
istering it. 

To appellant’s contention that the regulations 
are invalid in that they are being used to restrict 
assignments in the Third Zone, whereas the Davis 
Amendment was enacted for its benefit, no answer 
need be given other than the language of the Act 
itself and a comparison of assignments in the Third 
Zone prior to the enactment of this legislation 
(H. R. 800, Seventieth Congress, First Session) 
with the present facilities assigned to the same 
Zone (R. 214 et seq.). This latter tabulation shows 
that the Third Zone now has more than its pro rata 
share of the maximum available facilities whereas 
the Zones originally favored are now underserved. 
To contend that further assignments should now be 
made notwithstanding the change in circumstances 
is only another way of criticising the rule of the 
Davis Amendment and should be disposed of as 
such. 

In the same category should be placed the con¬ 
tention of appellant that the Davis Amendment 
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should be liberally construed to avoid any question 

of its constitutionality. The power of Congress to 

\ 

prescribe a rule such as that established | by this 
legislation under the commerce clause of the Fed¬ 
eral Constitution is, as we submit, beyond question. 
(See pp. 24r-26, ante,) That it might haye estab¬ 
lished a different rule is no proper concern of a 
judicial tribunal and certainly none of an| admin¬ 
istrative body whose only duty is to administer the 
law as it is laid down. I 

I 

(e) The regulations in question are applicahle to 

appellant ' 


We have heretofore shown that appellant’s ap¬ 
plication requested authority to construct!a virtu¬ 
ally new broadcasting station. (See pp. 4-13, ante.) 
It will not be disputed that under the quotii system 
established by General Order No. 92 tlie Third 
Zone, in which appellant’s station is located, has 
assigned to it 89.59 units, or 9.59 units in ^xcess of 
the total due it under the Commission’s | findings 
upon which this regulation is based; that ihe State 
of North Carolina now has assigned to it 7j82 units, 
w’hicli is 1.01 units less than the 8.83 units |to which 
it is entitled, and that the request of appjellant in 
this case, if granted, would add 1.48 units to the 
assignment of the State and Zone. (R. 67.) 

The situation thus presented is that of hn appli¬ 
cant in an underquota State in an overquota Zone 
desiring not only to use additional facilities but to 
secure the authority of the Commission to construct 


I 

t 

i 

I 
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new transmitting apparatus in order that it might 
do so. Obviously this was the very thing that the 
Commission’s regulations, and particularly Gen¬ 
eral Order No. 102, were designed to prevent. It is 
prohibited both by Paragraph 1 of that order, 
which provides that no further facilities will be 
assigned a Zone which already has its pro rata 
share, but by Paragraph 2, which provides that ap¬ 
plications from underquota States in Zones which 
now have their quota of facilities should be for a 
facility already in use in that Zone by an overquota 
State. 

If the regulation in question had failed to pro¬ 
vide a method vrhereby underquota States might 
proceed in securing their quota, a different situa¬ 
tion would be presented. But the record affirma¬ 
tively discloses that appellant, in making its appli¬ 
cation, could have requested the assignment of 
any part of the facilities then assigned to the 
States of Florida, Louisiana, Oklahoma, Tennessee, 
and Texas, all of which are overquota and located 
within the Third Zone. Appellant’s excuse for not 
doing so is given in its brief (p. 7) as a flat refusal 
to engage in any attack upon an existing licensee 
and a statement wholly voluntary and without sup¬ 
port in the record that it could not specify any other 
such facilities (p. 15). 

Not much comment need be made concerning ap¬ 
pellant’s express refusal to be bound by a reason¬ 
able regulation of the Commission. The situation 
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is not unlike that presented in the case of \Chicago 
Federation of Labor v. Federal Radio Cori^mission 
(41 P. (2d) 422) where the appellant obje(?ted to a 
regulation of the Commission which required it, in 
making application for facilities, to desigbate the 
frequency desired. This, according to the; conten¬ 
tion then made, converted the proceeding into a con¬ 
test with the stations then assigned to thaj: partic¬ 
ular frequency. The language of the Court, in dis¬ 
posing of that contention, is applicable tod con¬ 
trolling here and demonstrates the necessity for 
regulations of this character where the Commission 
has found as a fact that the existing assignments 
already exceed the practical maximum in the pres¬ 
ent state of the industry. | 

Still less comment need be made of appellant’s 
contention that it could select no assignment now in 
use in an overquota State. If appellant is sincere in 
its desire to perform a greater public seryice and 
the needs of the territory in question are bpna fide, 
it should not shrink from such a competitive show¬ 
ing. In no other way can the limited fac^ities be 
placed in the hands of responsible licensees lin terri¬ 
tories actually in need of additional service with¬ 


out general reallocations initiated by the Commis¬ 


sion. 


It is not enough for appellant to criticise the 
Commission’s regulations and say that they are ap¬ 
plicable to others but not to it. Neither is ii enough 
to say, as it does on p. 11 of its brief, that it is 


I 
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not attacking the Commission’s unit system as such 
and then follow this statement with a strenuous at¬ 
tack upon its application. The same considerations 
which compelled the adoption of the unit system by 
General Order No. 92 compel its application by 
Gener-id Order No. 102, and appellant has not fur¬ 
nished one substantial reason whv it does not fall 

«/ 

within the purview of both. 

Now, if not before, a situation exists such as the 
Merchant Marine and Fisheries Committee of the 
House of Representatives had in mind when it 
said: 

If, however, within the entire United 
States, tlie saturation point is now reached 
and additional stations or additional power 
or other wave lengths may not be granted 
in a particular zone without prejudice to all, 
then it necessarilv follows that there must 
be worked out a redistribution of the sta¬ 
tions and of the power and of the wave 
lengths now authorized * * *^ The 

amendment declares a desired result, but 
does not presume to direct the Commission 
as to the steps necessary to obtain that 
result. 

The Commission has here exercised its rule-making 
power and discretion in determining how this 
should be done; and if these regulations are given 
the force and efect which are accorded similar 
regulations promulgated by other administrative 
bodies (United States v. Grimaud, supra; Field v. 
Clark, supra; Monongahela Bridge Co, v. United 


States,^ 216 U. S. 177), they furnish a pomplete 
and absolute answer to the questions sought to be 
presented here and render further considerations 
superfluous. 


3. Other considerations bearing upon the correctness apd propriety 

of the Commission's decision ! 


Although, as appellant points out, the |Commis¬ 
sion’s decision was based upon three principal 
grounds, the first two of which relate wholly to the 
equalization provisions of the Davis Amendment, 
it is not true, as appellant contends, that jtlie third 

I 

ground—i. e., of public interest, convenience, and 
necessity—is meaningless. Under this! heading 
may be placed a number of consideratiojis which, 
when stated singly, perhaps, can not be considered 
as controlling, but, when taken collectively, have a 
direct bearing upon the correctness and jpropriety 
of the Commission’s decision. To a few of these 


we shall now address ourselves. i 

In the first place there is no showing tliat the 
territory in question does not now enjoy! adequate 
nighttime service. Presumably it receives such 
service from Station WBT, Charlotte, N. C., and 
WRVA, Richmond, Va., both operating on clear 

In the Monongahela case {nup^'a) the Snpreihe Court, in 
speaking of the legal effect of a determination ibade by the 
Secretary of War under the provisions of the!Rivers and 
Harbors Act of March 3, 1899 (30 Stat. 1121), $aid: “ Con¬ 
gress intended by its legislation to give the sarrie force and 
effect to the decision of the Secretary of War ' that would 
have been accorded to direct action by it on the subject.” 
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channels with power of 5 kilowatts, hours of oper¬ 
ation unlimited, and located, respectively, 125 and 
135 miles from Raleigh. An examination of the list 
of stations licensed by the Commission and their 
relative locations shows that there are other high- 
powered, dear-channel stations which are in a po¬ 
sition to, and doubtless do, serve the territory in 
question during nighttime operation. (R. 144-182.) 

In the second place, the sole purpose of the appli¬ 
cation here is to provide additional daytime service 
to the particular locality. The record in this case 
demonstrates that appellant is now perfoiming a 
good service in this behalf with the facilities avail¬ 
able to it. (R. 236.) The present equipment is 
good and represents an investment of some $47,000, 
while the cost of the proposed new apparatus and 
equipment would require a further expenditure of 
some $75,000, the major portion of which would be 
represented by the transmitter. The frequency 
680 kilocycles, used by appellant’s Station, is a 
dear-channel frequency assigned to the Fifth 
Zone, now being used by Station KPO at San Fran¬ 
cisco, Calif. (R. 237.) No other or greater use of 
this facility, in so far as operating time is con¬ 
cerned, can be expected by appellant in the present 
state of the art and under the Commission’s present 
system of allocation. Under such system the rights 
of stations assigned to a clear channel for day or 
limited time (R. 82) use are subservient to those of 
the dear-channel station, as such facilities must re- 
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main unimpaired by interference or threat of inter¬ 
ference in order that they may serve the great 
rural disticts. 

Quite aside from its effect upon the national 

I 

setup and the fact that the Third Zone is oyerquota, 
appellant’s request can not be justified from the 
standpoint of an equitable distribution of facilities 
within the State. The record discloses that with its 
present facilities appellant’s station is ilow ade¬ 
quately serving Raleigh and the territory [within a 
radius of 25 miles of the transmitter, (fe. 236.) 
While the granting of its application would extend 
its reliable daytime service area approximately 25 
miles, it would exceed the quota of the State with¬ 
out adding to its nighttime service. The facilities 
requested have a value of two 100-watt full-time 
stations and approximately that of a full-time 

I 

regional station of 500 watts or less (R. |71), and 
applications were pending upon the hearing date 
for such facilities from cities in Noi*th Carolina 

I 

where the radio needs are relatively greater than in 

_ I 

Raleigh (R. 76). Under these circumstances the 
granting of appellant’s application would* not con¬ 
stitute an economic use of the State’s quota, and it 
has already been decided by this Honorable Court 
that such grounds constitute a sufficient basis for 
the denial of an application. {Ravens & Martin v. 
Federal Radio Commission, 45 F. (2d) 295.) 

Appellant’s case depends almost entir^y upon 
the record showing that no interference fvould be 
created in the good-service area of existing stations 
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as now^ operating if its application were granted. 
It reasons from this that any regulation or decision 
which denies it this right is arbitrary, unreason¬ 
able, and should be set aside. In other words, ap¬ 
pellant seizes upon one fact or circumstance which 
is favorable to the granting of its application and 
completely ignores and disregards other and con¬ 
trolling considerations such as the present service 
of the territory in question, the requirements of the 
Davis Amendment, and the regulations of the 
Commission enacted pursuant thereto, as well as 
matters of administrative policy. 

In the case of Technical Radio Laboratory v. 
Federal Radio Commission (36 F. (2d) 111) this 
Court, in speaking of the regulatory power of Con¬ 
gress and the Commission as the instrument of its 
creation, said: 

' It may be added that the authority of Con¬ 
gress to regulate radio communication as a 
'species of interstate commerce necessarily 
implies the right of reasonable regulation to 
control in the public interest the number, 
location, and activities of the broadcasting 
stations of the country as an integral system, 

‘ and such control must necessarily at times 
involve the right of reasonable restriction 
and pro tanto prohibition. Davis Law 
Radio Communication, 71. 

Again in the case of City of Netv York v. Federal 
Radid Connnission (36 F. (2d) 115) this Court, in 
speaking of the duties of the Commission under 
the Act, said: 
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This regulation must deal with the! broad¬ 
casting system as a whole, of which ekch sta¬ 
tion is only a unit and must have as its pur¬ 
pose the promotion of the public ijaterest, 
convenience, and necessity. 

It is manifestly impossible for the Comjnission 
to make and maintain the sort of allocation ojf facili¬ 
ties required by the equalization provisions of the 
Davis Amendment or to regulate the broadcasting 
system as a whole, of wdiich each station is only a 

i 

unit, if, in determining the correctness or pijopriety 

I 

of a particular decision, regard is had only for 
what would be temporarily advantageous! to the 
applicant or the immediate territory in Question 
and none for its effect upon the past, present, and 
probable future radio structure of the country. 

It is a matter of common knowledge, of which 
this Court may take judicial notice, that the num¬ 
ber of frequencies now available for broadcasting 
in the United States is dependent primarijly upon 
international agreement. It does no violence to the 
truth to say that anything so dependent mu^t neces- 

I 

sarily be susceptible of a great if not a i radical 
change. This is neither the time nor the place to 
consider whether the future holds in store| for the 
United States an increase or decrease in the num- 

i 

her of facilities available for broadcasting!. How¬ 
ever, it is appropriate to say that a body charged 
with the regulation of such an industry as h system 
must of necessity take this and many other ele¬ 
ments in consideration in finding, as the Commis- 
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sion has done in this case, that for the present, at 
least, the saturation point has been reached, and in 

I 

fact exceeded, and on this basis refuse to authorize 
new and expensive construction. 

In the case of The Journal Company v. Federal 
Radio Commission (48 F. (2d) 461), this Honorable 
Court said, in speaking of the duties of the Com¬ 
mission with respect to existing stations: 

The purpose of this regulation obviously 
' is to prevent chaos and to insure satisfactory 
seiwice. The installation and maintenance 
of broadcasting stations involve a very con¬ 
siderable expense. Where a broadcasting 
station has been constructed in good faith 
it is in the interest of the public and com¬ 
mon justice to the owner of the station that 
its status should not be injuriously affected, 

‘ except for compelling reasons. {Chicago 
Federal ion of Labor v. Federal Radio 
Commission, —App. D. C.—(41 F. (2d) 
422).) Unless such a j^olicy is maintained, 
the public will not receive the character of 
' service which we are convinced the Radio 
Act was intended to insure. No station 
; which has been operated in good faith should 
be subjected to a change of frequency or 
power or to a reduction of its normal and 
' established service area except for com¬ 
pelling reasons. 

Manifestly, if the Commission is restrained from 
making changes which would adversely affect 
existing stations except for compelling reasons 
there must also be compelling reasons to require a 
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change in the Commission’s basic regulation^ which 
determine what its broadcast structure should be. 
Moreover, if the Commission is required and per¬ 
mitted to consider the expense of constructipn and 
maintenance as an inducement in favor of main- 

I 

taining the status quo in matters of allocation, it 
should also be required and permitted to consider 
the expense of any and additional construction in 
determining whether or not new constfuction 
should be permitted. This would appear to be par¬ 
ticularly true in a field vrhere the Commission has 
f oimd that not even all existing stations can be ade¬ 
quately accommodated consistent with thd maxi¬ 
mum service to the public. 

As pointed out by the Commission in its State¬ 
ment of Facts and Grounds for Decision” 239), 
the principles now embodied in the Commission’s 
regulations were follow’cd by it prior to theit adop- 

_ i 

tion. Even if these regulations are entirely disre¬ 
garded, the principles embodied therein caii not be, 
and an application of these to the facts of the case 
at bar would compel the same result reachedjhere. 

A consideration of the facts of the casd at bar 
shows nothing that can be said in favor I of this 
applicant that can not be said in favor of jany re¬ 
sponsible applicant from any American city of sub¬ 
stantially the same size which now enjoys radio 
service but whose service could be improved by the 
use of additional or more desirable faciliti^. Ob¬ 
viously, the number of such cases is limited| only by 
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the number of cities of that size within the United 
States. 

If broadcasting facilities were unlimited and 
there was no need for the exercise of discretion as 
to where and how stations should operate and fur¬ 
ther legal requirements on the same subject, there 
could be no real question but that the ambitions of 
this applicant should be realized. But this is not 
the question. The facilities are^ limited. There 
are legal requirements which must be complied with 
and there is a need for the exercise of a sound ad¬ 
ministrative discretion as to how such requirements 
can best be administered in the public interest. 

As a matter of fact, the charge that the enforce¬ 
ment of these regulations in the case at bar results 
in a waste of broadcast facilities is not sustained by 
the evidence, but has a basis only in the voluntary 
statement of the examiner who heard the case. 
(R. 216.) This Court judicially knows that the 
separation between broadcast stations operating 
simultaneously on the same frequency is deter¬ 
mined by a number of considerations, chief among 
which are the power of the stations and whether 
the operation is during both day and night or day- 
time only. In the case at bar the record affirma¬ 
tively discloses that no interference is to be expected 
from fhe simultaneous daytime operation of appel¬ 
lant’s station with the requested power of 5 kilo¬ 
watts and Station KFEQ, operating on the same 
frequency at St. Joseph, Mo., with power of 2 V 2 
kilowatts, 940 miles distant (R. 65), and that the 
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standard of separation recognized by the Engineer¬ 
ing Division of the Commission for stations of these 
powers during simultaneous daytime operation is 
420 miles (R. 65). The separation required for 
such stations operating with lesser powers Would 
obviously be less. The record further discloses that 
on .the basis of the Commission’s latest quota figures 
compiled by the use of the final 1930 census figures, 
the States of Alabama, Mississippi, Oklahoma, and 
South Carolina, all within the Third Zone, ar0 more 
underserved than North Carolina, and tligt the 
First and Second Zones are now both substaiitially 
underquota. 

In view of these considerations, ai3pellant’$ con¬ 
tention that the facilities in question will be wasted 
unless assigned to it and tliat the regulations in 
question compel a waste of facilities in the case at 
bar, is obviously without foundation in fact, since a 
separation greater than that required could be se¬ 
cured for applicants in virtually all of these liinder- 
served areas and particularly in the First anjl Sec¬ 
ond Zones. j 

I 

But even if it be admitted that some wa|ste of 
facilities may occur in carrying out the equaliza¬ 
tion provisions of the Davis Amendment, that is 
again a criticism of the law and not properly j^ne of 
these regulations. In making this statement vre 
are neither criticising this legislation nor acquies¬ 
cing in appellant’s criticism thereof. The foijmula- 
tion of a rule for the distribution of the limited 
number of broadcast facilities throughout the 


I 



United States is not an easy task and involves the 
balancing and adjustment of a great many im¬ 
portant and conflicting considerations. Probably 
no rule could be prescribed by Congress which 
would be received with universal acclaim and ac¬ 
cord. Certainly no such response could be expected 
from any attempt on the part of the Commission to 
administer such a rule for the distribution of the 
relatively few facilities in a field where choice must 
inevitably be made. 

When the challenged regulations are understood 
as an administrative aid to the enforcement of a 
restrictive statute in a field vrhich is in its nature 
restricted, and it is further understood that even 
without these regulations the underlying considera¬ 
tions and the ultimate decision must of necessity 
have been the same, we submit that the correctness 
and propriety of both are manifest. 

III. CONCLUSION 

Nothing further need be said concerning the ques¬ 
tion of jurisdiction presented by the ‘^Motion to 
Dismiss” filed in this case. It is a pure question of 
statutorv construction and is submitted to the 
Court as such. 

On the question of the merits of this case, if such 

I 

is determined to be properly before the Court, we 
desire, however, to say this in conclusion: Like 

I 

appellant, we concede the importance of the issues 
involved to the industry and to the listening public; 
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but, unlike appellant, we contend that th^ most 
important duty of this or any other regulator]^ body 
is the right of reasonable restriction; restriction 
within the bounds consistent with the legal, I scien¬ 
tific, and economic factors involved, and with due 

I 

regard to the future as well as the present state of 
the industry regulated. The best interests |of the 
listening public are not now and never have been 
threatened by a dearth of broadcasting stations. 
The dangers, as shown by the brief history of radio 
regulation, are all the other way. This cas^ arose 
and is now before the Court (if at all) bec^juse of 
the Commission’s adherence to this i^rinciple and 
the action necessitated thereby. I 

We respectfully urge: (1) That the present ap¬ 
peal be dismissed, or (2) that the Commission’s 
action be in all things affirmed. ' 

i 

Respectfully submitted. i 

Federal Radio Commission,! 

By Thad H. Brown, 

General Counsel. | 

B. M. Patrick, 

Assistant General Cou\ns€l. 
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[House Report No. 800, 70th Congress, 1st Session] 

' FEDERAL RADIO COMMISSION 

February 29,1928.—Committed to the Committee 
of the Whole House on the state of the Union and 
ordered to be printed. 

Mr. White of Maine, from the Committee on the 
Merchant Marine and Fisheries, submitted the fol¬ 
lowing report (to accompany S. 2317) : 

The Committee on the Merchant Marine and 
Fisheries having had under consideration S. 2317, 
report the same to the House with sundry amend¬ 
ments. 

Section 3 is amended by striking out the word 
‘‘six” on line 7 and by inserting in lieu thereof the 
word “ three ” and by striking out the words “one 
year” in line 8 and by inserting in lieu thereof the 
words “six months.” 

Section 4 of the Senate bill is stricken out in its 
entirety. 

The bill is amended by inserting a new para¬ 
graph, as follows: 

Section 9 of the radio act of 1927 is 
amended by striking out the second para¬ 
graph and by inserting in lieu thereof the 
’ following: “The licensing authority shall 
make an equal allocation to each of the five 
' zones established in section 2 of this act of 
broadcasting licenses, of wave lengths, and 

(60) 
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of station power; and within each zone shall 
make a fair and equitable allocation lamong 
the different States thereof in propoi^tion to 
population and area/’ | 

In its amended form as reported by your com¬ 
mittee, the Senate bill extends the original jtirisdic- 
tion of the commission until March 16, 1929. It 
authorizes the commissioners to receive cohipensa- 
tion at the rate of $10,000 per annum untilj March 
16,1929. It provides that prior to January jl, 1930, 
the licensing authority shall grant no license for a 
broadcasting station for a longer term thab three 
months and no license for any other class of I station 
for a longer term than six months. It also under¬ 
takes to provide for an equal distribution! of sta¬ 
tions, of power, and of wave lengths among 'the five 
zones created by the 1927 act, and within eaich zone 
for a fair and equitable allocation among thfe States 
thereof in proportion to population and aiba. 

The Radio Commission was created by the 1927 
act which became law on February 23,1927.! By its 
terms original jurisdiction was conferred upon the 
commission for one year from the date of jits first 
meeting, which was held on March 15, 1927. 

The President transmitted to the Sebate his 
nominations of commissioners on March;!. Be- 

I 

tween that date and its adjournment on March 4 
the Senate confirmed two of the commissioners but 
failed to act upon the other three nominations. 
Since these original appointments were made, two 
of the commissioners have died and onel has re- 

I 

signed. Nominations to fill two of these three 
vacancies were made in due course, but to this date 
these nominations have not been confirmed! There 
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has been at no time more than two of the five mem¬ 
bers whose appointments were confirmed and for 
a substantial time but a single member of the 
commission has been confirmed. 

In the judgment of your committee it has been 
inevitable that a commission so constituted should 
not have felt that sense of approval and that assur¬ 
ance of authoritv essential to a formulation of 

•/ 

policies and to prompt and decisive action in fur¬ 
therance thereof. To the embarrassments of un¬ 
certain tenure and shifting personnel there has been 
added the handicap of inadequate clerical and 
technical assistance and a fiood of problems of 
great public importance arising from the develop¬ 
ments in the art of radio during the year. 

The set-up in the broadcasting field which it was 
believed at the time the radio act was passed could 
be worked out in a year’s time has not yet been 
. effected. We are confronted with the dilemma of 
continuing the commission in authority for another 
year during which it is hoped the situation may be 
improved, or, of returning to the Secretary of Com¬ 
merce the authority taken from him last March. 
Your committee is of the opinion that the knowl¬ 
edge and experience gained by the commission dur¬ 
ing the year now closing is worth availing ourselves 
of. We believe that the commission should be 
given i further time in which to formulate sound 
principles and to work out in accordance therewith 
a more efiScient system of communication. Section 
1 of the Senate bill, in which your committee con¬ 
curs, extends this original authority for an 
additional year. 

Section 3 of the Senate bill limited the authority 
of the commission with respect to the period of time 
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for which licenses might be given. The iHoiise 
amendment still further limits this time. In the 
form in which the bill is reported to the House no 
broadcasting license issued prior to Jamiary 1, 
1930, may be for a longer period than three jnonths 
and no license for other classes of stations inay be 
for more than six months. Two reasons iDersuaded 
the committee to recommend these changes. | It was 
felt generally that during the period in which the 
licensing authority was endeavoring to effect! a more 
ordered system and more equitable service through¬ 
out the countrv, short-time licenses would inake it 
easier to work out advisable readjustments. ^ It was 
also thought that the commission should n6t have 
power during the year’s extension of its Original 
authority, to freeze the situation by the grant of 
licenses running substantiallv bevond the time of 
its own responsibility. ! 

Your committee does not approve section k of the 
Senate bill. This section seeks to change thO tenure 
of office of the commissioners as fixed by the radio 
act. We believe the terms as fixed by that! act are 
proper and should not be changed at this tinie. We 
have omitted this section from the bill as reported to 
the House. i 

Your committee has added a new section, which 
deserves the thoughtful consideration of the House. 
The second paragraph of section 9 of existing law 
has been the subject of much controversy^ Some 
have contended that it imposed the obligation upon 
the commission to distribute stations, power used, 
and wave lengths equitably among the! States. 
Others have insisted that the 1927 act directed the 
commission to so locate stations and to so distribute 
power and wave lengths to them that theij*e might 
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result equitable service to the people in the differ¬ 
ent parts of the country. It is now urged by many 
persons in the third zone that the people in the 
States of this zone have neither a fair proportion 
of stations, of power, or of desirable wave lengths, 
nor do they receive the service to which they are 
entitled. Like complaints have come from other 
zones and States. 

This third zone has a greater percentage of the 
jDopulation of the United States than either of the 
other zones and is second in area. It has, however, 
the smallest number of stations, with less pow’er 
authorized to be used by them than any of the other 
zones. It has very few stations with power in ex¬ 
cess of 1,000 watts. Figures as to these items 
change often. The following table may not be 
strictly accurate, but it represents the present situ¬ 
ation with substantial correctness: 


AnalyaiH of hroadcasfing Uc€)tf(cs 


1 

1 1 

■ 1 

1 

i 

Population 

Popu¬ 

lation 

(per 

cent) 

Area 

(square 

miles) 

.\rea 

(per 

cent) 

Num¬ 
ber of 
sta¬ 
tions 

Total 
station 
power in 
watts 

Percent¬ 
age of 
station 
power 

Sta¬ 

tions 

with 

over 

1,000 

watts 

Zone 1. 

24,378,131 

22.73 

129,769 

3.63 

138 

213,055 

35.30 

10 

Zone 2. 

24,337,341 

22.69 

247,517 

6.93 

115 

116,805 

19.34 

8 

Zone 3. 

24,826,0')0 

23.14 

761,895 

21.33 

102 

47,105 

7.80 

4 

Zone 4__. 

24,492,986 

22.83 

658,148 

18.42 

215 

164,870 

27.31 

30 

Zone 5. 

9,213,720 

8.59 

1, W4,447 

49.68 

131 

61,785 

10.24 

8 

Total_ 



3,571,776 

100 

701 
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It is not to be concluded from the set-up here 
disclosed that the licensing authority has been 
guilty of intentional discrimination against this 
third zone. Prior to the present radio law there 
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was no authority to control the location of stations. 
It does no violence to truth to say that prior to 
March, 1927, stations were built whenever and 
wherever applicants desired and that there Svas no 
legal power to control either the use of wave Ibngths 
or power. The present commission on its assump¬ 
tion of authority found conditions not much]differ¬ 
ent than they now are. It is perhaps idle to con¬ 
sider whether the commission during the pa^t year 
could or should have brought about a redistribu¬ 
tion. This amendment looks to the future. ; It de¬ 
clares in terms the duty of the licensing authority 
to make an equal allocation among the fiv^ zones, 
of broadcasting licenses, of wave lengths, land of 
station power, and provides that within eaSh zone 
there shall be an equitable allocation among the 
States thereof in proportion to population and 
power. The equality here sought is not an exact 
mathematical division. That may be physically 

I 

impossible. The language does not contemplate 
the withdrawal of station licenses, of power^ and of 
wave lengths from others, and an impounding 
thereof in the absence of applications frOm the 
third or other zones therefor. It does not buggest 
that the requirement of the law of a sho^j^ing of 
public interest, convenience, or necessity | as the 
basis for the grant of a license, or that otHer pro¬ 
visions of the law are to be waived. It is mitended, 
however, to require of the licensing authority that 
as soon as may be and in proper cases licenses in 
number and in kind shall be granted to ap;^licants 
from this third zone and other sections of the coun¬ 
try sufficient to bring equality in the particulars 
specified. If, however, within the entire ^ United 
States the saturation point is now reached and addi- 
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tional Stations or additional power or other wave 
lengths may not be granted in a particular zone 
without prejudice to all, then it necessarily follows 
that there must be worked out a redistribution of 
the stations and of the power and of wave lengths 
now authorized. This equality does not necessarily 
require the reduction of all other zones to the level 
of the least favored. It might be achieved by rais¬ 
ing all to the plane of the highest, or it might be 
effected by a combination of new grants and a re¬ 
distribution of existing licenses. There is no war¬ 
rant for the assumption that the first of these alter¬ 
natives is the only way in which this problem can 
be worked out. The amendment declares a desired 
end but does not presume to direct the commission 
as to the steps necessary to attain the result sought. 
Your committee does not believe that it seeks either 
an impossible or an unreasonable solution. It is 
not anticipated that this purpose will be immedi¬ 
ately accomplished but we conceive it to be basically 
right ^nd recommend that the commission should 
proceed to make such allocation as will reasonably 
meet this rule as speedily as it may be done. 


U. S. eOVERNMENT PRINTINC OFFlCCi <»3I 





COUf?T OF AP"-''FA! r. 
DiSTRiCT OF C-lLUiviBiA 
F I L £ O 


JAN 4 -1932 



CLERK 


IN THE 

Court ot ^peolsi, Mi^txkt of Columfita 


No. 5444. 


Dubham Life Insurance Company, Appellant, 

vs. 

Federal Radio Commission, Appellee, 


PETITION FOR REHEARING. 


Louis G. Caldwell, 

Arthur W. Schabfeld, 
Attorneys for Appellant, 


National Press Building. 
Washington, D. C. 


Press or Bteon S. Adams, Washington, D. 0. 








I 

I 


IN THE 

I 

Court of Biotrict of Columiita 


No. 5444. 


Dubham Life Insurance Company, App ^^ llant , 

vs. ; 

I 

Federal Radio Commission, Appellee. 


PETITION FOR REHEARING. I 


Now comes Durham Life Insurance Company, ap¬ 
pellant in the above-entitled cause, and petitions the 
Court for a rehearing in said cause, for thp follow¬ 
ing reasons: | 

I. 

The Court has misapprehended the uiidisputed 
facts in this case, and the contentions of thb parties 
based upon those facts, in the following pottions of 

its opinion: ! 

i 

i 

‘‘But the commission must take into (Consider¬ 
ation the public convenience, interest, add neces- 

I 

i 


I 
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sity of the radio service of the entire country, 
of which appellant’s station and its service area 
are but a part. * * * The number of radio sta¬ 
tions already operating in this country is so 
great that a faithful compliance with the re¬ 
strictive regulations relating to the establish¬ 
ment of new stations, or the increase of the 
power of existing ones, is necessary to avoid 
confusion. At times this mav seem harsh in in- 
dividual cases, but it is conducive to public in¬ 
terest, convenience, and necessity, when the 
broadcasting svstem of the countrv is consid- 
ered as an entirety.” (Opinion, p. 4.) 

The foregoing seems to have been based on certain 
recitals in a quotation from the commission’s de¬ 
cision set forth in the opinion (pp. 3-4). Those re¬ 
citals are not based on fact and are contrary to the 
undisputed evidence in the record in this case, as fol¬ 
lows; 


1. General Order 102^ is contrary to public in¬ 
terest, convenience and necessity when the broad¬ 
casting system of the country is considered as a 
whole. It confines each of the three large zones 
(Third, Fourth and Fifth) to the amount of 
broadcasting facilities which can be accommo¬ 
dated in either of the two small zones (First 
and Second), without any benefit whatsoever to 
either the stations or the listening public in the 
sipall zones, and with widespread hardship to the 
stations and the listening public in the large 
zones. It thus leads to a deplorable waste of 
the limited total of broadcasting facilities. 

~ 

1 In this petition General Order 102 is used in the same broad 
sense as it was in the briefs and argument in this case, as includ¬ 
ing both the last paragraph of General Order 92 and the incidental 
regulations in so far as they are based on the strict construction 
of the Davis Amendment. 
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2. The hardship worked by General Order 102 
is not confined to ‘‘remote instances’^ br to ex¬ 
ceptional “individual cases.” It applied to every 
one of the 90 channels in the broadcast band 
where two or more broadcasting stations are 
permitted to operate simultaneously, i, 

(a) All six local channels, occupie(l by sta¬ 
tions of 100 watts or less. Under the| Commis¬ 
sion’s engineering standards, 100-watt sta¬ 
tions operating simultaneously on the same 
channel at night should be separated j^rom each 
other by 200 miles" to avoid objectic^nable in¬ 
terference. i 


(b) All forty-four regional channels, occu¬ 
pied by stations ranging from 1 kilowatt (2^ 
kilowatts daytime) down to 250 watts. Under 
the Commission’s engineering standards, such 
stations operating simultaneously on | the same 
channel at night should be separated from 
each other by 560 miles to 1050 miles! (depend¬ 
ing upon their power) to avoid objectionable 
interference. ! 


(c) All four high-power regional | channels, 
occupied by stations of 5 kilowatt^. Under 
the Commission’s engineering standards, such 
stations operating simultaneously on! the same 
channel at night should be separated from 
each other by 1950 miles to avoid lobjection- 
able interference. I 


I 

— — I 

* The distances specified in this and in the succeeding subpar¬ 
agraphs are taken simply as illustrative, and not with any implica¬ 
tion that they are necessarily correct. Any average distance sep¬ 
aration leads to the same conclusion: more stations cain be accom¬ 
modated in a large zone than in a small one. 


I 
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(d) All forty clear channels, with respect to 
daytime stations (which vary in power from 50 
watts to 20 kilowatts). Under the Commis¬ 
sion’s engineering standards, such stations op¬ 
erating simultaneously on the same channel 
during the daytime should be separated by 
given distances from each other and from the 
clear channel station, depending on their 
power. 

The only type of station which can be allocated 
equally to the five zones without undue violence 
to universally recognized engineering principles 
is the clear channel station (having exclusive use 
of a channel at nighttime). Even with refer¬ 
ence to this type of station, this Court overrode 
the Commission’s attempt to provide absolute 
equality (8 clear channels to each zone) in Gevi- 
eral Electric Co. v. Commission, 31 F. (2d) 630. 
The Court knows, from the many appeals now 
pending before it, that the Commission has de¬ 
nied literally hundreds of applications on the 
basis of General Order 102. 

3. General Order 102 does not operate to re¬ 
strict the establishment of new stations, or to 
prevent the increase of power of existing ones, 
in cases where this is necessary to avoid inter¬ 
ference or confusion. It has an exactly opposite 
effect. The two small zones (First and Second), 
which are already congested far beyond the dic¬ 
tates of sound engineering, are underquota under 
the Commission's regulations. As of June 9, 
1930, for example, the First Zone had 74.19 units 
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and the Second Zone 68.35 nnits, as aga^inst the 
prescribed share of 80 units to a zone (R. 210; 
side-folios 241-242). The effect of General Order 
102 is, therefore, to encourage increases in these 
two zones, where there is no room for increases, 
with the result of further increase in the!already 
excessive interference; on the other h^nd, the 
order operates to prevent increases in the large 
zones where no interference will result. I 

i 

n. 

The Court has misapprehended appellant ^s| conten¬ 
tions relating to the proper construction and to the 
constitutionality of the Davis Amendment (45 Stat. 
373). It is appellant’s contention that th^ Davis 
Amendment can and should be construed so as to 
permit the Commission to ^‘take into consideration 
the public convenience, interest, and necessity of the 
radio service of the entire country.” It is I further 
appellant’s contention that if the Davis Amendment 
cannot be so construed it is unconstitutional! in that 
it is not authorized by any power delegated I to Con¬ 
gress, in that it deprives appellant of itsj liberty 
and/or property without due process of lawj and in 
that its provisions are mutually repugnant and im¬ 
possible of enforcement. 

m. I 

I 

The Court has overlooked appellant’s i conten¬ 
tion that neither the Third Zone nor the State 
of North Carolina would have more than its share 
of broadcasting facilities if appellant’s apjilication 
were granted (Appellant’s Brief, p. 77 et 5e^.) By 


I 

! 

i 

j 

I 
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its actibns since General Order 92 was adopted, the 
Commission has repealed the maximum limitation of 
400 units and has repeatedly given its sanction to a 
total of at least 433 units, and a total of approx¬ 
imately 101.61 units to the Fourth Zone. The very 
principle of equality insisted upon by the Commis¬ 
sion requires that the Third Zone receive the same 
consideration as the Fourth. 


*■> - 




y .Wherefobe, the premises considered, appellant 
respectfully prays that a rehearing of this cause may 
be granted, and for such other and further relief as 
'to the Court may seem meet and proper. 

^ ^ * 

* ■ DURHAM LIFE INSURANCE COMPANY, 

Appellant, 


By 

Louis G. Caldwell, 
Arthur W. Scharfeld, 
Its Attorneys. 



